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April through June 2984 

go. 3 

B-212926, B-222926.2 APT. 2, 1984 84-1 CPD ,369 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--RESTRICTIVE 

GAO cannot question Navy's determination to issue 
sole-source contracts for roofing construction and 
repair projects for naval facilities on Adak Island-- 
an island located 1,200 miles from Anchorage, Alaska, 
at the end of the Aleutian Island chain. 

B-213294, B-213294.2 A ~ P .  2, 1984 84-1 CPD 370 
BIDDERS--UNSUCCESSFUL--ANTICIPATED PROFITS 

There is no legal basis t o  pay anticipated profit to 
an unsuccessful bidder. 

B I D S - - P R E P A R A T I O N - - C O S T S - - N O N C O M P E N S  BID 

A disappointed bidder is not entitled to recovery of 
bid preparation costs where its bid properly was re- 
jected as nonresponsive. 

BIDS--RESPONSI?%NESS--SOLICITATION REQUIREMENTS NOT SATIFIED-- 
CONFORMABILITY OF EQUIPMENT, ETC. OFFERZD 

Protester's bid which offered to furnish other than the 
exact product called for in the solicitation was proper- 
ly rejected as nonresponsive. Although subsequent to the 
rejection of the bid the agency determined that the soli- 
citation specifications were overly restrictive, the 
agency may not make award to the protester under that 
solicitation because it is improper to award a contract 
on a basis other than that upon which bids were solicited. 

B-223298 Apr, 2, 7984 84-2 CPD 372 
BIDDERS- - Q UALIFICATIONS- -MANUFACTURER OR DEALER-- TIJlZ' FOR 
SUBMISSION OF INFORMATION 
Bidder who certified in its bid that it was a dealer may 
qualify either as a manufacturer or dealer prior to award 
since the bidder made a binding offer to furnish pro- 
ducts manufactured by a small business which the bidder 
can do either as a manufacturer or regular dealer. 

1 



3-213298 Apx. 2, 1984 84-7 CpD 321 - Cvn. 
GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTMCTS-- WALSH- 
HEALEY ACT 

GAO's role in a protest concerning manufacturer or 
regular dealer status is limited to considering whe- 
ther contracting officer complied with procedural re- 
quirements. 

Where protest was filed prior to award, contracting 
officer should have complied with requirements of DAR 
12-604(b)(2) (1976 ed.), which requires contracting offi- 
cer to notify protester of intent to make award and to 
hold award in abeyance pending appeal of bidder's status 
as manufacturer or dealer to Department of Labor (DOL), or 
DAR 21-604(c), which provides for forwarding case to 
DOL after award. 

B-223347.2 Apr. 2, 1984 84-1 CPD 372 
CONTRACY'S--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS-TIMELINESS 

kequest Cor reconsideration is dismissed where the 
protester presents- a mew b a s i s  fur pmtest-Gwhether the 
contractor will be able to produce the scanner system 
it offered--which appears untimely and, in any event, con- 
cerns (1) an agency's affirmative determination of re- 
sponsibility which GAO does not review absent circumstances 
not applicable here and (2) contract administration which 
GAO also does not consider. 

B-213682 A ~ P .  2, 1984 84-1 CPD 373 
CONTMCTS--PROTESTS--SUBCONTRACTOR PROTESTS 

A protest of the proposed award of a subcontract is 
dismissed because the protest does not meet any of the 
circumstances under which GAO considers protests of sub- 
contract awards. 

B-213924 Apr. 2, 1984 84-1 CPD 374 
BIDDERS--INVITATION RIGHT--BIDDER EXCLUSION NOT INTENDED 

Where protester was not included on Bidders Mailing List 
and contracting officer refused to extend bid opening date 
to enable that firm to submit a bid, bids need not be 
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resolicited since there was a significant effort to 
obtain competition, bid prices were reasonable, and there 
was no deliberate attempt to preclude protester from bidding. 

B-210412.2 Apr. 3, 1984 84-1 CPD 376 
CONTRACTS--PROTESTS--IiVTERESTED PARTY REQUIREMENT--DIRECT 
INTEREST CRITERION 

A private person who does not represent any entity 
participating in a questioned procurement, but rather 
requests reconsideration of a protest as "an aggrieved 
taxpayer," is not an "interested party" under GAO'S Bid 
Protest Procedures since he does not have a direct econo- 
mic interest in the procurement. 

B-212017 A ~ P .  3, 1984 84-1 CPD 377 
CONTRACTS--IN-HOUSE PERFORMANCE V. CONTRACTING OV!l'--COST 
COMPARISON--ADMINISTRATIVE & P E E  UPHOLDING DETERMINATION 
TO PERFORM IN-HOUSE--REASONABLENESS OF APPEAL DETERMINATION 

Protest challenging A-76 cost comparison result 
favoring in-house performance is denied where the protester 
cannot demonstrate that its reliance upon an apparently 
ambiguous RFP so influenced its offered price that the 
cost comparison outcome was materially affected. 

CONTRACTS--IN-HOUSE PERFORMANCE V. CONTRACTING OUT--COST 
COMPARISON-- WAIVER OF PROCEDURES- 

Agency was not required to use certain revised A-76 cost 
comparison procedures apparently in effect when the RFP was 
issued where the activity conducting the cost comparison had 
been granted a waiver by higher command, and an RFP amend- 
ment informed all offerors that those procedures would not 
be used. 

GAO will not review a contracting agency's decision to 
grant a particular installation a waiver from using 
revised A-76 cost comparison procedures, since the decision 
is simply the exercise of an executive agency's discre- 
tionary authority, which GAO will not question. 
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B-213878 Apr.  3, 2984 84-1 CPD 378 
COflTR4Cl'S-- NEGOl'IAl'ION--OFFERS OR ~ ~ O P O S A L ~ - - ~ A L ~ A T ~ O ~ -  - 
COMPETITIVE W G E  EXCLUSION--REASONABLENESS 

Where tne XFP clearly evidences the contracting agency's 
characterization of the required tasks, a protest that it 
was improper to evaluate proposals based on this characteri- 
zation lacks merit. 

CONTRA CTS--NEGOl'IAl'ION-- OFFERS OR PBOPOSALS--WAL UATION- - 
TECHNICAL ACCEPTABILITY--SCOPE OF GAO REVIEW 

Contracting agency's determiantion that a proposal is technica. 
unacceptable is a matter of agency discretion which will not 
be disturbed unless it is shown to be unreasonable or in 
violation of the procurement laws and regulations. 

B-214524 APP. 3, 1984 84-1 CPD 379 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
STATUS OF BIDDERS 

Procuring agency may properly award contract to second low 
bidder, under total small business set-aside, where low bid- 
der has been found previously to be other than small and 
has not been recertified as small business by SBA as of date 
of bid opening. 

B-214680 APP. 3, 1984 84-2 CPD 380 
CONTRACTS- -SMA LL BUSINESS CONCERYS-- A WARD$--SMALL BUSINESS 
ADMINISTRATION 'S AUTHORITY--SIZE DETERMINATJ'ON 

Protest concerning small business size status i s  not 
for consideration by GAO since excluszye authority to deter- 
mine such matters for federal procurement purposes is statu- 
torily vested with the Small Business Administration. 

B-213788 APT. 4, 1984 84-1 CPD 381 
CO~TR4C27S--N~GOl"IATIZ?ll--COMPET127irON--RES~R~CT~~~S--GEOG~~IC 

Geographic restrictions on competition are permitted as 
long as they are adequately justified based on the agency's 
minimum needs and as long as they do not unduly restrict 
competition. 
rity need to impose a geographic restriction on location of 

GAO finds that while the agency has a secu- 
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hotels furnishing rooms for Secret SeryJice ,agents who are 
protecting presidential candidates, the agency did not 
sufficiently define the exact scope of the geographic 
restriction in making the award. 

CONTRACTS- - NEGOTIATION- - OFFERS OR PROPOSALS--.FT?XLUATION-- 
IMPROPER--ON BASIS OTHER THAN I N  RFP 

While procuring agencies have broad discretion in deter- 
mining the evalution plan they will use in a negotiated 
procurement, they do not have the discretion to announce 
in the solicitation that one plan will be used and then follow 
another in the actual evaluation. GAO finds that the pro- 
curing agency evaluated the offerors' proposals on the basis 
of criteria not specified by the solicitation. 

B-213948 APT. 4, 1984 84-1 CPD 382 
CONTRACTS--PROTESTS--CON!l'RACT ADMINIS!l'RATION--NOT FOR 
RESOLUTION BY GAO 

Complaint alleging that a firm which was awarded a contract 
under a "total Buy-Indian set-aside" has I' a negative view 
in hiring Indians" and "has failed to hire qualified Indians 
who applied for positions with this firm" relates to contract 
administration and therefore is not for resolution under 
GAO'S Bid Protest Procedures. 

B-214469 APP. 5, 1984 84-1 CPD 383 
BUY AMERICAN ACT--BUY AMERICAN CERTIFICATE--LEFT BLANK 

Failure to complete Buy American certification may 
be waived as minor informality since miss ion  does not 
relate to bid responsiveness. 

CONTRACTORS--RESPOIVSIBILITY--DETERMINATTON--REYIEW BY GAO-- 
AFFIRMATIYE FINDING ACCEPTED 

Protest that bidder is incapable of providing products 
conforming to solicitation requirements is dismissed since 
it concerns challenge to bidder's responsibility which GAO 
does not generally review. 
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E-2114.743 4p.1'. 5,1984 84-2 CPD 384 
GENERAL ACCOUNTIifG @FICE--JURTSDJCT~ON-~CONTR4CTS- -DISPUTES-- 
UNDER DISPUTES CLAUSE 

Whether contractor is entitled, after award, to be 
furnished certain engineering drawings involves a matter 
of contract administration, which is the responsibility 
of the procuring activity and not the General Accounting 
Off ice. 

B-223433 APP. 6, 1984 84-1 CPD 385 
CONTRACTS--PROTESTS--ADMINISTRATIVE ACTIONS--OUTSIDE SCOPE 
OF PROTEST PROCEDURE 

Protester's allegation that government's offer to sell 
surplus federal property adjacent to protester's leased 
property interferes with protester's property rights is 
not a proper matter for consideration under GAO bid protest 
authority. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION I-ROPRIETIES--AE'PRENT 
PRIOR TO BID OPENING/CI;OSING DATE FOR PROPOSALS 

Protest alleging impropriety apparent in the solicitation 
received by contracting agency after bid opening is un- 
timely and not for consideration on the merits under GAO 
Bid Protest Procedures. Pact that protest initially was 
sent to wrong agency does not toll GAO timeliness require- 
ments. 

OONTRACTS--PROTESTS--MZR.TTS--CONSDEMTION BY AGENCY-- 
DISMISSAL BY GAJ--NOT PRhCLUDED 

Contracting agency's consideration on the merits of an 
untimely protest does not prevent GAO's dismissal of 
same protest. 

CONTRACTS--PROTESTS--WHAI' CONSTITUTES PROTEST 

A request for clarification cannot be substituted for 
the necessity of a formal protest. 
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E-2l3U8 Ap". 6, 1984 84-1 @D 386 
BIDDERS--RE$PONSIB.lLITY y.'BID'RESPON~IJ%"ESS--INFORkMTION - 
The distinction between responsiveness, i.e., whether 
a bidder unequivocally offers to provide supplies or 
services in conformity with the material terns of the 
solicitation, and responsibility, i.e., whether a bidder 
has the apparent ability and capacity to perform the 
contract requirements, is not always easy to draw, and 
the interpretation of the procuring agency must be care- 
fully considered as it is normally in the best position 
to set forth what was intended. 

BIDS--INVITATION FOR BIDS--AMBIGUOUS--MINORITY HIRING GOALS 

Bidder who secured, prior to bid opening, potential minority 
business enterprise subcontractors sufficient t o  meet goal 
set forth in invitation for bids (IFB) was not prejudiced 
by any ambiguity in the IFB as to whether attainment of 
the goal or a demonstration of the bidder's good faith 
efforts to do so must occur prior to bid opening or between 
bid opening and award of contract, because it is inherent 
in provision permitting award on basis of demonstrated good 
faith efforts that not every bidder may achieve the goal and 
because record shows that prior to bid opening awardee 
had made a good faith effort. 

BIDDERS--RESPONSIBILITY - V. BID RESPONSIYENESS--INFO~TION 

Where the terms of an IFB are such that the bidder's 
signature on its bid is sufficient to commit it to 
meeting the minority business enterprise (MBE) require- 
ments of the IFB, the signed bid is responsive, and a 
further requirement to submit information which con- 
cerns how that commitment would be met--which information 
could be supplemented after bid opening--relates to the 
bidder's responsibility. 

CONTRACTS--GRANT-FUNDED PROCUREMENTS--COMPETITIVE SYSTE&- 
COMPLIANCE 

Where regulations promulgated by the grantor agency 
require grantees to assure the opportunity for free, 
open and competitive bidding when soliciting bids on 
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p r o j e c t s  supported by f e d e r a l  funds,  g ran tees  must fo l low 
c e r t a i n  b a s i c  o r  fundamental p r i n c i p l e s  of f e d e r a l  
procurement l a w .  

B-223823 Apr. 6, 2984 84-1 CPD 387 
CONTRACTS--GRANT-FUNDED PROCUREMENTS-- COURT ACTION-- COMPLAINT, 
ETC. DISMISSED 

Federa l  g r a n t  complaint is dismissed when t h e  i s s u e  i n  t h e  
complaint is pending before  a cour t  of competent j u r i s d i c t i o n  
and t h e  cour t  has  n o t  expressed an  i n t e r e s t  i n  obta in ing  
t h e  views of GAO. 

B-224635 Apr. 6, 1984 84-1 CPD 388 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--.RESPONSIBILITY 
DETERMINATION--NONRESPONSIBILITY FINDING--REVIEW BY GAO 

GAO w i l l  no t  review con t rac t ing  o f f i c e r ' s  nonrespons ib i l i t y  
de te rmina t ion  where i t  has  been aff i rmed by t h e  Small Business 
Adminis t ra t ion ' s  (SBA) d e n i a l  of a c e r t i f i c a t e  of competency 
(COC). I n  add i t ion ,  GAO will no t  ques t ion  t h e  SBA's  r e f u s a l  
t o  i s s u e  a COC absent  a showing of f raud  o r  bad f a i t h .  

B-214737 Apr. 6, 1984 84-1 CPD 389 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

A p r o t e s t  t h a t  t h e  type of s o l a r  f i l m  s p e c i f i e d  by t h e  
s o l i c i t a i t o n  i s  no t  a v a i l a b l e  and t h a t  t h e  procuring o f f i -  
c ia l s  re fused  t o  provide any sources  of t h e  s p e c i f i e d  
f i l m  i n  a p o s s i b l e  a t tempt  t o  restrict competi t ion t o  one 
f i r m  t h a t  may have knowledge of an acceptab le  a l t e r n a t i v e  
product  i s  untimely s i n c e  t h e  p r o t e s t  involves  a l l eged  
impropr i e t i e s  apparent  p r i o r  t o  b i d  opening, bu t  w a s  
no t  f i l e d  before  t h a t  d a t e  as  requi red  by GAO Bid P r o t e s t  
Procedures.  

B-214737.2 Apr. 6, 1984 84-1 CPD 390 
coNTRACTS--PROTESTS--GENERAL AC'C'OlJIV!l'ING OFFICE pROCEDurn,S-- 

PRIOR TO BID OPENIiVG/CLOSING DATE FOR PROPOSALS 
P r o t e s t  t h a t  s o l i c i t a t i o n  requirements are i n s u f f i c i e n t l y  
clear i s  untimely s i n c e  t h e  p r o t e s t  involves  a l l eged  

TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--pPiARENT 
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impropriet ies  apparent: p r ior  t o  bid apening, hut was 
not  f i l e d  before  t h a t  da te  as required by GAO B i d  P ro te s t  
Procedures. 

B-214785 A ~ P .  6, 1984 84-1 CPD 391 
ANTITRUST MATTERS--JIJRISDICTION--DEPA.Rl'MENT OF JUSTICE 

GAO does not  consider a l l ega t ions  of predatory p r i c ing  
i n  v i o l a t i o n  of t he  Robinson-Patman A c t  because t h a t  
A c t  is not  appl icable  t o  government con t r ac t s  and 
v i o l a t i o n s  of t he  a n t i - t r u s t  l a w s  of t he  United States are 
wi th in  the  j u r i s d i c t i o n  of t he  Department of J u s t i c e .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATIOfl IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

A p r o t e s t  based on an a l l e g a t i o n  of an impropriety 
i n  a s o l i c i t a t i o n  t h a t  w a s  apparent p r i o r  t o  b id  opening 
must be f i l e d  p r i o r  t o  b id  opening i n  order  t o  be considered 
on the  merits. 

B-212036.2 A ~ P .  9, 1984 84-1 CPD 392 
CONTRACTS--OPTIONS--EXERCISABLE AT SOLE DISCRETION OF 
GOVERflMEflT--REVIEW BY GAO 

Where record shows t h a t  opt ion is  exerc isab le  a t  s o l e  
d i s c r e t i o n  of government, GAO, under Bid P ro te s t  Pro- 
cedures, w i l l  not  consider incumbent con t r ac to r ' s  content ion 
t h a t  agency should have exercised its cont rac t  option. 

CONTRACTS--PROTESTS--NOTICE--TO INTERESTED PARTIES--AW+4RDEE-- 
FAILURE TO GIYE NOTICE EFFECT 

Contracting agency's f a i l u r e  t u  n o t i f y  awardee of p r o t e s t  
does not confer subs tan t ive  r i g h t s  on awardee whose con t r ac t  
opt ion w a s  no t  exercised. The only remedy would have been 
rehearing of the  p r o t e s t  with p a r t i c i p a t i o n  of the  awardee, 
which is  inappropriate  with respec t  t o  nonexercise of an 
option. 
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B-212775.3 APT. 9, 1984 84-1 CpO 393 
BIDS--PREPARATION--COSTS--RECOYERY 

An unsuccessful bidder is entitled to reimbursement for 
its bid preparation costs where the agency acted in an 
arbitrary and capricious manner with respect to the 
claimant’s bid, and the bidder otherwise would have been 
awarded the contract. 

CONTRACTS--PROFITS--ANTICIPATED 

An unsuccessful bidder is not entitled to anticipated 
profits even if the firm should have been awarded the 
contract. 

B-212820 A~P. 9, 1984 84-1 CPD 394 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
METHOD--NOT PREJUDICIAL 

Assertion that incumbent was improperly permitted to 
benefit from labor agreement reducing wages below wages 
specified in wage determination is denied because agency 
used correct labor cost in evaluating the proposal and 
pro tester was not prejudiced. 

Use of government prepared alternative incentive fee 
plan furnished only to incumbent did not improperly bene- 
fit that firm where plan played no part in the selection 
of the incumbent for award. 

CONTRACTS--NEGOTIATION--OF”ERS OR PROPOSALS--EVALUATION-- 
POINT RATING--SIGNIFICANCE OF DIFFERENCE$ 

Use of scoring technique which assigned scores in five 
point increments on a scale of 1,000 possible points is 
not objectionable since scoring is used only as a guide 
to decision making and is not controlling determining 
award. 

C~NTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
SUBCONTRACTING PLAN 
Contention that awardee should not have been selected 
because it deemphasized the use of minority, disadvan- 
taged and small business subcontractors is denied. Record 
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does n o t  show t h a t  agency's eva lua t ion  and approval  of sub- 
con t r ac t ing  p l an  was improper. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

P r o t e s t e r  bea r s  t h e  burden of a f f i r m a t i v e l y  estab-  
l i s h i n g  i t s  case. 
be a t t r i b u t e d  t o  con t r ac t ing  personnel  based merely on 
in fe rence  o r  supposi t ion.  

Bias and improper motives w i l l  n o t  

CONTRAPY'S-- PROTES--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST-- DEBRIEFING CONFERENCES--ISSUES 
PROVIDING PROTEST BASIS 

To t h e  e x t e n t  p r o t e s t e r  f i r s t  raises a b a s i s  of p r o t e s t  
i n  response t o  t h e  agency's r e p o r t ,  bu t  learned  of t h e  
b a s i s  of p r o t e s t  a t  i ts  debr i e f ing  several months earlier, 
t h e  p r o t e s t  is untimely. To be t imely,  p r o t e s t  must be 
f i l e d  w i t h i n  10 working days a f t e r  t h e  b a s i s  of p r o t e s t  is  
known o r  should have been known. 

CONTRACTS--PRoIL'ESl'S--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPAREE2' 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

A p r o t e s t  based on a l l eged  impropr i e t i e s  i n  a Request 
f o r  Proposals  f i l e d  a f t e r  t h e  c los ing  d a t e  f o r  r e c e i p t  
of proposa ls  is untimely. 

B-212829.3 A ~ P .  9, 1984 84-12 CPD 395 
C0NTRA.CTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

P r i o r  dec i s ion  is  aff i rmed because p r o t e s t e r  has f a i l e d  
t o  demonstrate that dec i s ion  was based upon erroneous 
i n t e r p r e t a t i o n  of f a c t  o r  l a w  or information n o t  prev ious ly  
considered. 

B-223417 A ~ P .  9, 4984 84-1 CPD 396 
CONTRACTS--NEGOTIATION--0FPERS OR PROPOSALS--DISCUSSION WITH 
ALL OFFERORS REQUIEEJlEN!l'--FAILURE TO DISCUSS--SITUATIONS 
NOT REQUIRIUG DISCUSSIONS 
Although i n  a nego t i a t ed  procurement d i scuss ions  gene ra l ly  
are requi red  t o  be conducted wi th  o f f e r o r s  i n  a competi t ive 



range, award may be made on the basis of initial proposals 
where adequate price competition exists and the solicitation 
advised offerors that award might be made without discussions. 

B-213417 A~P. 9, 1984 84-1 CPD 396 
CONTRA CTS-- NEGOTIATION- - OFFERS OR PROPOSALS-- EVALUATION-- 
ADMINISTRATION DISCRETION 

In reviewing protests against allegedly improper evalua- 
tions, GAO will not substitute its judgment for that of 
evaluation boards, which have wide discretion, but rather 
will examine the record to determine whether the evaluators' 
judgments were reasonable and in accord with listed criteria, 
and whether there were any violations of procurement statutes 
and regulations. 

CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION-- 
ALLEGATION OF BIAS NOT SUSTAINED 

GAO will not attribute bias to an evaluation board simply 
on the basis of inference or supposition. 

CONTRACTS-- NEGOTIATION-- OFFERS OR PROPOSALS-- EVALUATIOIV-- 
COMPETITIJ" RANGE EXCLUSION--REASONABLENESS 

Proposals that are to be included within a competitive 
range generally are those which are either technically 
acceptable or reasonably susceptible of being made accept- 
able through discussions, that is, those proposals that have 
a reasonable chance of award. 

CONT'RACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--PROTESTER 
NOT IN LINE FOR AWMD 

Although GAO generally will entertain protests of OMl3 
Circular A-76 cost comparisons after administrative 
remedies have been exhausted, GAO will not consider such 
a protest by a party clearly not "interested" in the cost 
comparison's result, for example, a protester that cannot 
demonstrate that under any circumstance it would be in line 
for award even if it were to prevail on the issue. 
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B-2l3475.2 &,P. 9, 1 9 8 4  84-2 C,?D 3U 
CONTRACTS--PROTESTS--GENERAL ACCOUNTJNG OFFICE PROCEDURE$-- 
TIMELINESS OF C0MGi"TS ON AGENCY'S REPORT 

The fact that a protester's comments on an agency report 
were erroneously sent to the contracting agency rather 
than GAO does not merit reopening a case which was 
closed because the protester did not send a timely indication 
of its continued interest in the protest to GAO. 

3-213579 Apr.  9, 1984 84-1 CPD 398 

CERTIFICATION, REGISTRATION, ET%. OF PARTS, ETC. 
BIDS--RESPONSIVENESS--SOLICITATION REQUIREMENTS NOT SATISFIED-- 

Bid introducing ambiguity concerning FCC registration 
of modem should not have been rejected as nonresponsive 
to IFB requiring registration. 
a matter of public record, agency could have readily 
determined that modem was registered, and bidder was obligated 
to furnish a registered modem. 

Since registration status is 

3-213999 APT. 9, 1984 84-1 CPD 399 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest of failure of agency to apply negotiated procurement 
procedures to advertised procurement filed more than 10 
days after protester learned that such procedures would 
not apply is dismissed as untimely. 

B-214408 Apr.  9, 1984 84-1 CPD 400 
BONDS--BIDS--DEFICIENCIES--POWER OF ATTORNEY AUTHORITY 

An agency properly may reject a bid as nonresponsive 
based on the submission of an inadequate bid bond where, 
although the penal amount shown on the bond is sufficient, 
a power of attorney accompanying the bid bond indicates that 
the surety's attorney-in-fact who signed the bond has au- 
thority to bind the surety on bonds only up to a fraction 
of the amount required. 
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B-222489..2 APX. lQ, 1984 84-1 CFD 401 
CONTRACTS--PROTESTS--GENERAL ACCOUNTJNG OFFEE PROCEDURE$-- 
RECONSIDERATION REQUESTS--ERROR OF. FACT OR LAW--NOT ESTABLISgED 

Prior decision is affirmed where firm requesting re- 
consideration fails to specify any errors of law or 
fact that warrant decision's reversal. 

B-212882, B-212882.2 APP. 10, 1984 84-1 CPD 402 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING- 
COMPELLING REASONS ONLY 

Protest against post-bid-opening cancellation of IFB 
is denied where agency had a compelling reason to 
justify the cancellation. 

BIDS--PREPARATION--COSTS--NONCOMFENSABLE--INVITATION PROPERLY 
CANCELED 

Request for bid preparation costs is denied where agency 
has not engaged in arbitrary or capricious conduct. 

CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
SOLICITATION CANCELED 

Protest against award to low bidder under resolicitation 
is rendered academic when resolicitation is canceled. 

B-212968 A ~ P .  10, 1984 84-1 CPD 403 
PAYmNTS-- QUANTUM MERUIT/YALEBANT BASIS- -ABSENCE, ETC. OF 
CONTR4CT-- WVERNNENT ACCEPTANCE OF GOODS/SERVICES-- BENEFIT 
TO GOVERNLWINT REQUIREMENT 

Payment for work authorized by a government official 
without contracting authority may be made on a 
quantum meruit/quantum valebat basis 
where the government received a benefit and the price 
charged was reasonable. 
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B-23192.3 Apr. 10, 1984 84-1 CPD 404 
CONTMCTS-- PROTESTS-- INTERESFED PARTY REQUIRIBENT--SMLL 
BUSINESS SET-ASIDES 

Large bus iness  p r o t e s t e r  i s  i n t e r e s t e d  p a r t y  under GAO 
Bid P r o t e s t  Procedures t o  cha l lenge  award under t o t a l  
small bus iness  se t -as ide  where i s s u e  r a i s e d  relates t o  the 
e l i g i b i l i t y  requirement under which t h e  p r o t e s t e r  w a s  
excluded from t h e  procurement. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMLL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION--CONTROLLING 
DATE FOR DETERMINATION 

Procuring agency proper ly  r e j e c t e d  b id  of concern, under 
t o t a l  s m a l l  bus iness  se t -as ide ,  which, p r i o r  t o  b i d  open- 
ing ,  had been found t o  be o the r  than  s m a l l  and had been 
r e c e r t i f i e d  as s m a l l  bus iness  p r i o r  t o  b i d  opening, not- 
withstanding SBA's dec i s ion  a f t e r  b id  opening t o  change 
t h e  s i z e  s tandard  app l i cab le  t o  t h e  type  of procurement in-  
volved. 

B-213423 APT. 10, 1984 84-1 CPD 406 
BIDS--RESPONSIVENESS--SAMPLE REQUIREMENT 

Where a s o l i c i t a t i o n  f o r  co in  carrier boxes requi red  
samples t o  be submit ted which conform t o  t h e  spec i f i ca -  
t i o n s  l i s t e d  i n  t h e  s o l i c i t a t i o n ,  t h e  agency proper ly  
r e j e c t e d  as nonresponsive a b i d  which w a s  accompanied by 
a sample t h a t  d i d  no t  m e e t  those  s p e c i f i c a t i o n s .  

B-213424 Apr. 10, 1984 84-1 CPD 407 
REAL PROPERTY--SURPLUS GOVERMNT PROPERTY--SALE--PRICE 
SUFFICIENCY 

Agency proper ly  canceled sale of rea l  proper ty  and r e j e c t e d  
a l l  b i d s  where h ighes t  b i d  was s i g n i f i c a n t l y  below agency 
a p p r a i s a l  of f a i r  market va lue  of proper ty ,  IFB reserved 
t o  government t h e  r i g h t  t o  reject a l l  o f f e r s ,  and p e r t i n e n t  
r egu la t ions  au tho r i ze  agency t o  cance l  sale and r e s o l i c i t  i n  
t hese  circumstances.  
reveals no impropriety in eva lua t ion  methods used. 

GAO examination of agency a p p r a i s a l  

15 



B-Zl3552.2 &,P. -1Q, 1984 84-2 @D 
CONTRACTS--OFFER AND ACCEPTANCE--OPFER--WHA!P CONSTITUTES 

This  Of f i ce  views as a binding o f f e r  c e r t i f i c a t i o n  under 
s o l i c i t a t i o n  c l ause  f o r  e s t a b l i s h i n g  t h a t  b idder  is  o f fe r -  
i n g  product  from a designated country pursuant  t o  the  
Trade Agreements A c t  of 1979,  where prov i s ion  is sole 
means of e s t a b l i s h i n g  whether product i s  from designated 
country . 

B-214658 Apr. 10, 1984 84-1 CPD 408 
BONDS--BID--DEFICIENCIES--BID REJECTION 

Bid bond wi th  pena l  sum of s u b s t a n t i a l l y  less than the  
requi red  20 percent  of b i d  p r i c e  r ende r s  b id  non- 
respons ive  because amount of guarantee w a s  no t  equa l  
t o  o r  g r e a t e r  than t h e  d i f f e r e n c e  between t h e  p r i c e  
s t a t e d  j-n t h e  b i d  and t h e  next  h igher  acceptab le  b id ,  
notwithstanding t h a t  def ic iency  may have r e s u l t e d  from 
an  innocent  e r r o r  on t h e  p a r t  of t h e  sure ty .  
may n o t  be co r rec t ed  t o  make a nonresponsive b i d  responsive 
and may no t  be waived. 

Deficiency 

B-211992 Apr .  11, 1984 84-1 CPD 409 
CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS--EYALUATION- - 
COWETITIYE RANGE EXCLUSION--REASONABLENESS 

GAO f i n d s  a r a t i o n a l  b a s i s  €o r  t h e  exc lus ion  of the 
p r o t e s t e r  from competi t ive range i n  subcont rac t  procure- 
ment because p r o t e s t e r  d i d  not  expla in ,  as requi red ,  how 
i ts  system funct ioned,  bu t ,  i n s t ead ,  "parroted" s p e c i f i -  
c a t i o n s  and provided b lanket  assurance t h a t  t h e  p r o t e s t e r ' s  
system would m e e t  o r  exceed t h e  minimum s p e c i f i c a t i o n  
requirements.  

CONTRACTS--NEWTIATION--REQUESTS FOR PROPOSALS--AMENDMENT-- 
AFTER EVALUAI'ION OF INITIAL PROPOSALS--NOTICE TO OFFERORS 
OUTSIDE COME'ETITIVE RANGE 

Amendment need no t  be i ssued  t o  o f f e r o r  no longer  i n  
competi t ive range where change contained i n  amendment 
i s  n o t  d i r e c t l y  r e l a t e d  t o  reasons fo r  excluding o f f e r o r  
from competi t ive range. 
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R-211992 APT. 11, 1984 84-1 CpO 409 - Con. 
EQUIPMENT--AUTOMTIC DATA PROCESSING SYSTEMS--GENERAL 
SERVICES ADMINISTR4TION--RESPONSIBILITIES UNDER BROOKS ACT-- 
DELEGATION OF PROCUREIdENT AUTBORITY TO OTHER AGENC€ES-- 
EXCEPTIONS 

Where prime government c o n t r a c t  r e q u i r e s  t o t a l  opera t ion  
of f a c i l i t y ,  involving more than  automatic  d a t a  processing 
s e r v i c e s  o r  i t e m s ,  con t r ac to r  i s  no t  requi red  under FPR 
1-4.1101(b)(2) t o  o b t a i n  Delegation of Procurement 
Authori ty  from General Serv ices  Administration. 

B-213240 Apr. 11, 1984 84-1 CPD 410 
DEPARTMENTS AND ESTABLISHEJENTS--LIQUIDATION--CLAIMS 

GAO approves se t t l emen t  of a claim by a con t r ac to r  aga- 
i n s t  a defunct  f e d e r a l  agency. 

B-224674 Apr. 11, 1984 84-1 CPD 411 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST IADE KNOWN TO 
PROTESTER 

A b i d  p r o t e s t  n o t  received i n  our Of f i ce  wi th in  10  
working days a f t e r  t h e  b a s i s  of t h e  p r o t e s t  i s  known 
o r  should have been known is  untimely under our  Bid 
P r o t e s t  Procedures,  4 C.F.R. 21.2(b)(2) (1983), and w i l l  
no t  be considered. 

3-214733 Apr. 11, 1984 84-1 CPD 412 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TZWLINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Where more than  3 weeks p r i o r  t o  b i d  opening d a t e  b idder  
r eques t s  t h a t  d a t e  be extended, is advised by con t r ac t ing  
o f f i c e r  3 days a f t e r  reques t  i s  made t h a t  i t  is  denied, 
and then  1 month later-a week a f t e r  b i d s  have been opened- 
b idder  f i l e s  p r o t e s t  wi th  GAO, p r o t e s t  is  dismissed as 
untimely. 
considered i n i t i a l  p r o t e s t ,  subsequent p r o t e s t  t o  GAO 
was n o t  f i l e d  wi th in  10 working days of adverse agency 
ac t ion .  I f  i n i t i a l  p r o t e s t  is  t h a t  t o  GAO, it is 
untimely, having been f i l e d  a f t e r  b id  opening. 

I f  reques t  made t o  con t r ac t ing  o f f i c e r  is  
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B-214733- - A ~ x .  a, 22234 , 8 4 4  C ~ D  e12 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OflICE J?ROCEDUl?ES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRTETIES--APPARENT 
PRIOR TO BID OPENTNG/CLOSING DATE FOR PROPOSALS 

Protest alleging that an IFB contains an unduly restric- 
tive geographical limitation and that it should be set 
aside for small business is untimely when not filed prior 
to bid opening. 

8;.214310 Apr. 12, 1984 84-1 CPD413 
CONTRACTS--PROTESTS--ALLEGATIONS--PREMATURE 

Contention that future solicitations may contain unduly 
restrictive requirements is dismissed as premature. 

CONTRACTS-- PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
SOLICITATION CANCELED 

Protest of a solicitation's bid guarantee and perform- 
ance bond requirements is dismissed as academic because 
the solicitation has been canceled. 

B-2124582 Apr. 12, 1984 84-1 CPD 414 
CONTRACTS-- NEGOTIATION--REQUESTS FOR PRQPOSALS- -FAILURE TO 
SOLICIT 

Protest alleging that the General Services Admini- 
stration failed to furnish a copy of a Federal Supply 
Schedule solicitation to the protester is denied 
summarily where the protester has neither alleged nor 
shown that the agency intended to exclude the protester 
from submitting a proposal. 

B-214614 A ~ P .  12, 1984 84-1 CPD 415 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION 'S AUTHORITY-- CERTIFICATE OF COMPETENCY 

GAO will not question the Small Business Administration's 
refusal to issue a certificate of competency (COC) or 
require a reopening of a case where a COC has been denied 
in the absence of a showing of fraud or bad faith. 
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R-2l486l A ~ x .  1 2 ,  1984 84-2 CPD e26 
GENER4L ACCOUNTING OFFICE--JURISL’ICTION--CONT~CTS-- 
PERFORMANCE-- CONTRACT ADMINISTRATION MATTER 

Propriety of agency’s decision to hold contractor 
responsible for reprinting books misdelivered to the 
wrong location involves a matter of contract admini- 
stration which is the responsibility of procuring agency 
rather than GAO under its Bid Protest Procedures. 

B-224777 Apr. 13, 1984 84-1 CPD 417 
CONTRACTS-- PROTESTS- - COURT ACTION- -PROTEST DISMISSED 

Protest is dismissed where the material issues are 
before a court of competent jurisdiction, judicial 
relief pending a decision by this Office has not been 
requested, and the court has not expressed interest in 
receiving GAO’s views. 

B-213846.3 APT. 16 ,  1984 84-1 CPD 418 
CONTRACTS--LABOR STIPULATIONS--SERVICE CONTRACT ACT OF 1065-- 
M I N I M U M  WAGE, ETC. DETERMINATIONS 

Wage determinations providing for fringe benefits 
issued pursuant to the Service Contract Act adequately 
detail the pay formulas for fringe benefits. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--LABOR STIPULATIONS-- 
SERVICE CONTRACT ACT OF 1965 

Responsibility f o r  administration and enforcement of 
the Service Contract Act is vested in the Department of 
Labor, not with GAO, and whether contract requirements 
are met is a matter of contract administration which 
is the function of the contracting agency. 

B-214095 Apr.  16,  1984 84-1 CPD 419 
BIDS- -RESPONSIY-SOLICITATION REQUIREENTS NOT SATISFIED-- 
CONFOWBILITY OF EQUIPMENT, ETC. OFFERED 

Contracting agency properly rejected as nonresponsive 
bid for the s u p p l y  of coal where pursuant to evaluation 
scheme set forth in IPB it examined goverrrment coal 
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analysis report pextaining to same mine and g e m  proposed 
for use by bidder, and same tipple at which coal was 
processed to exact size being procured, and report 
shows coal was below specification. 

B-214727 A ~ P .  16, 1384 84-1 CPD 420 
COflT-RACTS- -P-?OTES!TS- - GENERA L ACCOUNTING OFFICE PROCEDURES- - 
TIMELINESS OF PROTEST--SOLICITATION IMFROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest, alleging a defect in a request for proposals, 
which was not received until after the closing date for 
receipt of proposals is untimely under Bid Protest 
Procedures and will not be considered. 

B-214840 A ~ P .  16, 1984 84-1 CPD 421 
CONTRACTS-- PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS 

Protest is premature where it does not concern immediate 
procurement but instead challenges restrictiveness of 
possible future solicitations. 

B-210800 Apr. 17, 1384 84-1 CPD 422 
CONTRACTORS--RESPONSIBILITY--DETERVINATION--REVIEW BY GAO-- 
AFFIMTIVE FINDING ACCEPTED 

GAO will not question an affirmative responsibility 
determination absent a showing of fraud or bad faith 
by government officials or a demonstration that the 
offeror failed to meet definitive responsibility criteria. 

CONTRACTS--AWARDS--RETIRED GOVERhVlENT EWLOYEES--RIGHT TO 
COMPETE FOR AWARD 

Illegal conflict of interest is not proven where 
protester has merely alleged facts (former contracting 
agency employee now works for awardee) that at most 
establish a potential for improprieties. 

CONTRACTS-- NEGOTIATION--OF’ERS OR PROPOSALS-- COST REALISM-- 
REASONABLENESS 
Agency determinations resulting from a cost comparison 
analysis w i l l  not be disturbed unless they clearly lack 
a reasonable basis. 
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B-2lo8QQ Apx. l7, 1984 8 4 4  CPD $22 - CPn. 
CONTRACTS-- NEGOTIATIOAl-- OFFERS OR PROPQSA LS--CO$T RuLJSIG- 
REASONABLENESS 

Agency determinations resulting from a cost comparison 
analysis will not be disturbed unless they clearly lack 
a reasonable basis. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
TECHNICAL ACCEPTABILITY--ADMINISTRATIVE DETERMINATION 

GAO will question a determination concerning the tech- 
nical merit of proposals only upon a clear showing of 
unreasonableness, abuse of discretion or violation of 
procurement statutes or regulations. 
failed to make such a showing with respect to NASA’s 
determination that the two proposals submitted are tech- 
nically equal. 

Protester has 

CONTRACTS-- PROTESTS-- ALLEGATIONS-- UNSUBSTANTIATED 

Allegation that an agency has entered an illegal personal 
services contract is without merit where RFP and selected 
proposal clearly indicate that the contractor, not the 
government, will exercise supervisory authority over 
the contractor’s employees. 

CRIMINAL LAW VIOLATIONS- NOT FOR GAO CONSIDERATION 

Allegation that offeror violated 18 U.S.C. 1001 (1982) 
by misrepresenting its past performance and its success 
in obtaining commitments of employees does not appear 
to be supported by the record, and in any event is a 
matter for consideration by the Department of Justice, 
not GAO . 

B-210911, et UZ. A ~ P .  17, 1984 84-1 CPD 423 
BIRS--EVALUATION--TEC”ICAL ADEQUACY-- ADMINISTRATIVE 
DETERMINATION 

Judgment of the technicians and specialists of the 
procuring agency as to the 
bids will be questioned by 

technical adequacy of the 
our Office only if there is 
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a clear showing off unreasonableness, an axbAtxaxp abuse 
of discretion, ox a violation of the procureiuent statutes 
and regulations. 

BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING- 
REFECTIk'E SOLICITATION 

Failure of a solicitation to specify or adequately describe 
all required features of a brand name product in a brand 
name or equal solicitation, resulting in bids which, 
unknown to the bidder, were not acceptable to the agency 
provides a cogent and compelling reason to cancel the 
solicitation after opening. 

BIDS-- INVITATION FOR BIDS--SPECIFICATIONS--BRAND NAME OR 
EQUAL--SALIENT CHARACTERISTICS--CONFORMABILITY REQUIREMENT 

In "brand name or equal" procurement, "equal" item 
need not meet unique features of brand name product 
so long as salient characteristics listed in IFB are 
met. 

BIDS--INVITATION FOR BIDS--SPECIFICATIOiUS--MINIMUM NEEDS 
REQUIREMENT--ADMINISTRATIVE DETERMINATION--REASONABLENESS 

Protest that requirement for nickel-plated brass casings 
on ammunition unduly restricts competition is denied 
where protester has not shown that the contracting agency's 
belief that such casings are necessary for accurate firing 
of ammunition is unreasonable. 

CONTRACTS--AWARDS--PROTEST PENDING--LEGALJTY OF AWmD 

Failure of contracting officer to comply with regulatory 
requirements in awarding a contract notwithstanding the 
pendency of the protest a procedural defect which does not 
affect the validity of an otherwise valid award. 

B-211119.5 APT. 17, 1984 84-1 CPD 424 

RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISH 
CONTRACTS-- PROTESTS-- GENERAL ACCOUNTIflG OFFICE PROCEDURES-- 

Request for reconsideration of decision is denied where 
protester does not show any e r r o r  of law Or fact: in the 
decision that warrants reversal. 
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B-212192.2 APP. 17, 1984 8 4 4  CFD 425 
CONTRACTS--ZN- HOUSE PERFORMANCE V. COflT'RACTZNG OUT--COST - 
COMPARISON 

Prior decision is modified to permit a cost comparison 
that avoids an erroneous comparison. 
that are not eliminated when the operation is contracted 
out are not required to be charged to the in-house opera- 
tion. Modifies B-212291, Nov, 17, 1983. 

Overhead costs 

B-212539 A ~ P .  17, 1984 84-1 CPD 426 
CONTRACTS--GRANT-FUNDED PROCUREMENTS--MINORITY BUSINESS 
ENTERPRISE GOAL--AWmD PREFERENCE--3'AILURE TO QUALIFY AT BID 
OPENING--SUBSEQLENT QUALIFICATION NOT PERMITTED 

Where a grantee's solicitation imposes a minority business 
enterprise (MBE) subcontracting goal on bidders and requires 
with the bid either a commitment statement or an explana- 
tion as to why the goal cannot be met, a bidder's failure 
to comply with the requirement renders the bid nonresponsive 
in circumstance where the bidder would not otherwise be 
committed to the goal or other MBE requirements. 

B-212661 APT. 17, 1984 84-1 CPD 427 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
NONDISCLOSED DOCUMENTS--GAO EXXMINATION 

GAO will examine documents pertaining to a bidder's 
responsibility that were not disclosed to the bidder to 
determine if the grantee's determination of nonrespon- 
sibility was reasonable. 

CONTRACTS--GRANT-FUNDED PROCUREMENTS--.C"~E~I~I~ SYSTEM-- 
COMPLIANCE 

When competitive bidding is a condition to a local housing 
authority's receipt of federal funds, the authority must 
follow certain basic principles of federal procurement 
law and may award the contract only to the low, responsible 
bidder. 
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~&.U266l Apr. L7= 19.84 8 4 4  CPD 42.7 - CQn. 
CONTRACTS-- GhYlNT-PUNDED PROCUREHENTS-- CONTmCTORS-- 
RESPONSIBILITY DETERMTNATION 

GAO will not disturb a grantee's determination of 
nonresponsibility unless it lacks a reasonable basis. 

B-2113255 Apr .  17, 1984 84-1 CPD 428 
BIDS--RESPONSIVENESS--DESCRIPTDE LITERATURE--INDICATION 
THAT ITEM OFFERED FAILED TO MEET SPECIFICAITIONS 

A contracting agency may require bidders to provide 
descriptive literature for use in bid evaluation, so that 
the agency can determine exactly what a bidder proposes 
to furnish. Where the literature does not clearly show 
conformance with the specifications, rejection of the bid 
is required, even if the offered product in fact possesses 
the required characteristics. 

BIDS--RESPONSIlZ"ESS--OFFER OF COWLIANCE AFTER BID OPENING- 
ACCEPTANCE NOT AUTHORIZED 

Bid for telephone system which is nonresponsive 
because it fails to offer a required feature may not 
be accepted in the expectation that after award, the 
contractor may be compelled to supply the missing fea- 
ture under the contract clause providing for the remedy- 
ing of defects in workmanship and materials. 

BIDS--RESPONSIVENESS--RESPONSIVENESS - V. BIDDER RESPON$IBIL.IT,Y- 
DESCRIPTIVE LITERAWRE REQUIREMENT 

A specification requirement that bidders offer a 
telephone system with the present capability of adding 
station message detail recording at a later date goes 
to whether a bidder is offering a system currently con- 
forming to the specifications rather than to whether 
the bidder had the apparent ability and capability to 
subsequently modify the system, and thus a requirement that 
descriptive literature be furnished that shows compliance 
with the specification goes to the responsiveness of 
the bid rather than to the responsibility of the bidder. 

24 



E-213363 APT. 17, 1984 84-1 CFD 42.9 
BIDDERS-- QUALIFXCATIONS- -MANUj?ACTURER OR DEALER- -AD'~N~ST~TI~ 
DETERMINATION 

Under applicable regulations, the question of 
whether a prospective contractor qualifies as a manu- 
facturer or regular dealer for Walsh-Healey Public Contracts 
Act purposes is for the contracting officer, with appeal 
to the Department of Labor or, in appropriate circum- 
stances, the Small Business Administration and, thus, 
will not be considered by GAO. 

CONTRACTQRS--RESPONSI'BILI!l'Y--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO does not review affirmative determinations of 
responsibility except in limited circumstances not 
present here. 'Fact that firm is in bankruptcy pro- 
ceedings does not necessitate a finding of nonrespon- 
sibility. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-- 
WITHDRAWAL- - PRICES EXCESSIVE 
Protest against the contracting officer's decision 
to withdraw a small business set-aside because of un- 
reasonable prices is denied in the absence of a showing 
of bad faith or fraud. Based on other substantially lower 
prices received, even though from large business concerns, 
we do not find contracting officer's decision unreasonable. 

B-223396 A ~ P .  17, 1984 84-3 CPD 430 
CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION-- 
ALLEGATION OF BIAS NOT SUSTAINED 

Unsubstantiated allegations bf bad faith on the part 
of agency Frocurement personnel do not meet the 
judicially established standard of "well nigh irre- 
fragable proof. 
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E-213396 Apx. l?, 2984 84-2 C?D 430 - Con. 
CONTMC!l'S-- NEGOTIATION-- OFFERS OB PROPOSALS- -E;yALUA!l'TON-- 
TECHNICAL A,CCEPTABILTTY - V. RESPONSIBILITY DETERMINATION 

An offeror's financial condition primarily is to be 
considered as a matter of responsibility and may not 
be comparatively evaluated under technical criteria 
unless the procuring agency demonstrates that special 
circumstances justify a comparative evaluation. 

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--~BIGUOUS 

Solicitation was ambiguous and offerors did not compete 
on an equal basis where protester proposed in accordance 
with reasonable specification requirement yet awardee 
was permitted to propose on a different basis. 

B-223453 Apr. 17, 1984 84-1 CPD 431 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--REJECTION-- 
NOTIFICATION OF UNSUCCESSEVL OFFERORS 

Where small business set-aside is conducted as negotiated 
procurement for personal or professional sevices pur- 
suant to 10 U . S . C .  2304(a) (4), procuring activity is not 
required to provide unsuccessful offerors with notice of 
intent to award prior to actual awarding of contract. 

COflTRACTS--SMALL BUSINESS CONCERNS- -A WA.RDS--S'LL BUSINESS 
ADMINISTRATION'S AUTHORITY--CERTIFICATE OF COWETENCY-- 
CONCLUSIVENESS 

Protest concerning small business size status is not 
for consideration by GAO since exclusive authority Over 
such matters is statutorily vested with the Small 
Business Administration. 

B-223555 A ~ P .  17, 1984 84-1 CPD 432 
CONTRACTS-- PROTESTS--MOOT, ACADENIC, ETC. QUESTIOhV-- 
CORRECTIYE ACTION PROPOSED, TAKEN, ETC. BY AGENCY 
Protest from nonresponsible bidder that all other 
bids were nonresponsive is rendered academic by agency 
cancellation of solicitation on grounds that no respon- 
sive bids from responsible bfdders we-re received. 
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B-213555 .APT. 1.7, 1984 84-1 CPD 432 - C Q ~ .  
CONT'RACl'S--Si?MLL BUSINESS CONCERNS--AWARD$--RERONSIBZLITY 
DETE~INATION--NONRESPONSIBTLY FINDING-CERTIFICATE OF 
COMPETENCY REQUIREMENT 

GAO w i l l  no t  review agency's r e j e c t i o n  of t h e  low 
b idder ,  a s m a l l  bus iness  concern, as nonresponsible  
where t h e  b idder  re fused  t o  f i l e  an a p p l i c a t i o n  wi th  t h e  
Small Business Adminis t ra t ion (SBA) f o r  a c e r t i f i c a t e  
of competency (COC). A small bus iness  found nonresponsi- 
b l e  does no t  have the  opt ion  of seeking r e v i e w  of t h a t  
determiant ion by f i l i n g  a p r o t e s t  wi th  GAO, bu t  must 
i n s t e a d  seek a COC f o r  SBA. 

B-213591 A ~ P .  17, 1984 84-1 CPD 433 
BIDS--RESPONSIVENESS--SAMPLE REQUIREMENT 

A b id  n o t  accompanied by requi red  b i d  samples w a s  
p roper ly  r e j e c t e d  as nonresponsive, d e s p i t e  t h e  
presence of a waiver of b id  sample c l ause ,  where the  
con t r ac t ing  o f f i c e r  could no t  conclude t h a t  t he  o f f e r o r ' s  
p rev ious ly  accepted product m e t  t h e  c u r r e n t  IFB's require-  
ments so t h a t  waiver would be appropr ia te .  

B-213892 APT. 17, 1984 84-1 CPD 434 
CONTRACTS--TWO-STEP PROCUREMENT--STEP ONE--SPECIFICATIONS-- 
DEVIATIONS-- EFFECT 

Although a step-one t echn ica l  proposal  devia ted  from 
a s o l i c i t a t i o n  requirement m a t e r i a l l y  r e l a t e d  t o  t h e  agency 
needs, t h e  dev ia t ion  had only a de minimis e f f e c t  upon t h e  
procurement where t h e  o f f e r o r  was a b l e  t o  b r ing  i t s  pro- 
duct  i n t o  conformity by t h e  simple s u b s t i t u t i o n  of a 
s l i g h t l y  more expensive component, and t h e  s u b s t i t u t i o n  it- 
s e l f  had only a t r i v i a l  p r i c e  impact upon t h e  relative 
s tanding  of t h e  step-two b ids .  

B-224041 Apr. 17, 1984 84-1 CPD 435 
BIDS--LATE--REGISTERED MAIL--"p17/E-DAY RULE" 

Although b idder  w a s  no t  s p e c i f i c a l l y  informed of 
r ecen t  change i n  Fores t  Service po l i cy ,  l a t e  b id  s e n t  
by c e r t i f i e d  m a i l  3 days before  b i d  opening was properly 
r e j e c t e d  under la te  b i d  provis ion  which r equ i r e s  
c e r t i f i e d  m a i l  t o  be s e n t  n o t  la ter  than  5 days before  
b id  opening. 
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B-224l21 APT. 1-7, 1984 84-1 CpO 436 
BIDS--RESPONSIVENESS--EXCEPTIONS TAKEN TO TNJ?lTATJOR TEE@'-- 
DELIVERY PROYISIONS 

Where bidder  inc ludes  condi t ion  t h a t  has  t h e  e f f e c t  of 
extending t h e  promised de l ive ry  d a t e  beyond t h e  d a t e  
r equ i r ed  by t h e  s o l i c i t a t i o n ,  t h e  b id  i s  nonresponsive 
and must be r e j ec t ed .  

B-214427.2 Apr. 17, 1984 84-1 CPD 437 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  concerning the  r e j e c t i o n  of a b i d  as unreason- 
ab ly  low f i l e d  wi th  GAO more than  10  working days a f t e r  
t h e  p r o t e s t e r  rece ived  w r i t t e n  n o t i c e  from t h e  agency of 
t h e  b a s i s  f o r  r e j e c t i o n  of i ts  b id  is untimely and no t  
f o r  cons ide ra t ion  on t h e  merits. 
w i th  GAO, t h e  term " f i l ed"  means r e c e i p t  i n  GAO. 

For p r o t e s t s  f i l e d  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SIGNIFICANT ISSUE EXCEPTION 

GAO w i l l  no t  consider  an  untimely p r o t e s t  under t h e  
except ion  t o  GAO'S t ime l ines s  r u l e s  f o r  s i g n i f i c a n t  
i s s u e s  where t h e  p r o t e s t  does not  raise i s s u e s  of wide- 
spread i n t e r e s t  o r  importance t o  t h e  procurement comm- 
un i ty  which have no t  been considered on the  merits i n  
prev ious  dec is ions .  

B-214799 APT. 17, 1984 84-1 CPD 438 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOW TO 
PROTESTER 
P r o t e s t  no t  f i l e d  w i t h i n  10  working days af ter  p r o t e s t e r  
l e a r n s  t h e  b a s i s  f o r  i t s  p r o t e s t  is dismissed as untimely. 

B-211790 Apr. 18, 1984 84-1 CPD 439 
CONTRACTS--NEGOTIATION--AWARDS--BASIS--EFf?&'CT OF PRIOR AWARDS 

The f a c t  t h a t  t h e  agency found t h e  p r o t e s t e r ' s  p roposa l  
t e c h n i c a l l y  acceptab le  under a similar p r i o r  procurement 
does no t  e s t a b l i s h  t h a t  it unreasonably f a i l e d  t o  do 
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SO in a subsequent me. The. pxopriety of an awaxd i n  a 
negotiated procurement depends on the facts and circum- 
stances of the particular procurement. 

CONTRACTS-- NEGOTIATION--OFFERS OR PEOPOSALS--WALUATION-- 
EYALUATORS--BIAS ALLEGED 

GAO will not find an evaluation biased if the record 
provides a reasonable basis for it since the critical 
issue is not the motiviation of the evaluators but 
whether all offerors were treated fairly and equally. 

CONTBACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
EYALUATORS- -SELECTION 

The selection of an evaluator is primarily a matter 
within the procuring activity's discretion, which GAO 
generally will not question absent evidence of bias. 

CONTRACTS- - NEGOTIATION- - OFFERS OR PROPOSALS- - EVA LUATIO fl- - 
INFORMATION SUFFICIENCY 

Proposals basically must be evaluated on the basis of 
information furnished with them; no matter how capable 
an offeror may be, it cannot expect to be considered in 
the competitive range if it does not submit an adequately 
written proposal. 

CONTBACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
TECHNICAL ATCEPTABILITY 

Contracting agency reasonably evaluated protester' s 
proposal for developing a laser arm/fire device as 
technically unacceptable where the proposal failed to 
include detailed information establishing the feasibility 
and desirability of its proposed approach as required 
by the solicitation, and where the proposal was signifi- 
cantly deficient in detail as compared to the proposals 
included in the competitive range. 
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R-2?2385.3-..&~. ,183 _1@4 84-4 CFD 440 
CONTRACTS--PROTESTS--GENERA.L ACCOUNTING OFFEE PROCEDURE$-- 
RECONSIDERATION REQUESTS--ERROR OF FACY OR LA W--NOT ESTABLISHE 

Request f o r  reconsideration is denied as t o  i s sues  on 
which p r o t e s t e r  has not spec i f i ed  any e r r o r s  of l a w  or  
information not previously considered i n  the i n i t i a l  
p ro t e s t .  

Previous decision is affirmed where p r o t e s t e r  has not 
m e t  i t s  burden of proving t h a t  p r i o r  decision contained 
e r r o r  of f a c t  or  l a w .  

B-212847.2 Apr. 18, 1984 84-1 CPD 441 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERAY'ION REQUESTS--ERROR OF FACT OR LAW- -NOY' ESTABLISH3 

;Where p r o t e s t e r  argues t h a t  GAO decision f i r s t  r a i sed  
an i s s u e  t h a t  w a s  not argued by the  p a r t i e s  but record 

shows t h a t . i n  f a c t  the  p r o t e s t e r  ra i sed  the  i ssue  during 
the  course of i t s  p ro te s t ,  reconsideration of t he  p r o t e s t  
without regard t o  t h a t  i s sue  is  not required. 

GAO reaf f i rms  p r i o r  decision where reconsideration 
request merely r e f l e c t s  p r o t e s t e r ' s  disagreement with 
decision and does not provide any evidence t h a t  the  
decision w a s  erroneous. 

3-213452.2 A ~ P .  18,  1984 84-1 CPD 442 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISH1 

Where bas i s  f o r  request f o r  reconsideration is  mere ly  
an argument t h a t  w a s  considered and re jec ted  i n  
o r i g i n a l  decision, o r i g i n a l  decision is affirmed. 

CONTRACTS--PROI'ESTS--GENERAL ACCOUNY'ING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BAST$ OF PROTEST MADE KNOWN TO 
PROTESTER 

Pro te s t  f i l e d  later thai: lG +xrkin.r; days a f t e r  t he  bas i s  
f o r  t he  p r o t e s t  was  known by the  p r o t e s t e r  is  untimely 
and not f o r  consideration. 
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R-213495 A ~ x .  2 8 ,  1 9 8 4  89-2 CrR 94.3 
BIDS--iUSTAKF$-- CORRECTION--A UTHORITY 

Authority to correct mistakes alleged after bid 
opening but before award is vested in procuring 
agencies, and the weight to be giyen the evidence 
in support of an asserted mistake is a question of 
fact. GAO therefore will not disturb an agency's 
determination concerning correction unless there 
is no reasonable basis for it. 

BIDS--MISTAKES--UNIT PRICE V. EXTENSION DIFFERENCES-- - 
ADMINISTRATIVE CORRECTION 

Agency reasonably may rely upon a solicitation clause, 
providing that the unit price will govern in case of 
a discrepancy between the unit and the extended prices 
where the bid would be low whether either price were 
used and it is not clear that it is the unit, rather 
than the extended, price that is incorrect. 

B-214572 Apr. 18, 1984 84-1 CPD 444 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--CERTIFICATE OF COMPETENCY-- 
CONCL USIVENESS 

GAO will not review an agency's rejection of a bidder, 
a small business concern, as nonresponsible where the 
bidder did not file an application with the Small 
Business Administration (SBA) for a certificate of 
competency (COC), since by law SEA has conclusive 
authority to determine the issue and GAO review would 
amount to a substitution of this Office for the agency 
authorized by statute to make that review. 

B-214850 Apr. 18, 1984 84-1 CPD 445 
BIDS--PRICES--BELOW COST--NOT BA$T$ FOR PRECLUDING AWARD 

Protest complaining that bids lower than the protester's 
were below cost is dismissed since a bid may not be 
rejected merely because it is too low and the protester 
has not alleged either fraud or bad faith, or the mis- 
application of definitive responsfbillty criteria, in 
connection with the contracting officer's determination 
that one of the bidders was responsible. 
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B-22489l 28, 1984 . 84-3 CPD 446. 
CONTmCTS--PROTESTS--GENE€$4L ACCOUNTING OFPICE PROCEDURES-- 
TINELINESS OFPROTEST--DATE BASIS OF PROTEST W D E  KNOWN TO 
PROTESTER 

Pro te s t  of r e j e c t i o n  of bid as nonresponsive i s  
untimely when f i l e d  with GAO more than LO working 
days a f t e r  p r o t e s t e r  learned of p ro te s t  bas i s .  

B-209543.2 A ~ P .  19, 1984 84-1 CPD 447 
BIDS-- INVITATION FOR BIDS--CANCELLATION--NOT REQUIRED, 
WmNTED, ETC. 

Refusal on grounds of administrative convenience t o  
r eca l cu la t e  estimate of in-house cos t s  f o r  operating base 
maintenance f a c i l i t i e s  (which f a i l e d  t o  account f o r  an IFB 
amendment) does not cons t i t u t e  a cogent o r  compelling rea- 
son f o r  reprocuring the  requirement, but r a t h e r  cons t i t u t e s  a 
breach of t he  government's ob l iga t ion  t o  evaluate the  b id  
f a i r l y  and honestly. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS--DEFAULTS 
AND TERMINATIONS--REPROCUREMENT, ETC. 

GAO w i l l  review a p r o t e s t  aga ins t  a termination for 
convenience where the  termination is based on an alleged 
deficiency i n  the  i n i t i a l  cont rac t  award. 

B-211907 Apr. 19, 1984 84-1 CPD 448 
BIDS- -INVITATION FOR BIDS- -SPECIFICATIONS- -14INIMUM NEEDS 
REQUIREMENT--ADMINISTRATIVE DETERMINATION--REASO#ABLENESS 

Pro te s t  a s se r t ing  t h a t  agency should restrict compe- 
t i t i o n  t o  approved sources l i s t e d  on drawing referenced 
i n  t h e  s o l i c i t a t i o n  is  inappropriate f o r  review under 
GAO b id  p r o t e s t  function, s ince  i t  c o n f l i c t s  with ob- 
j e c t i v e  of t h a t  function, spec i f i ca l ly ,  t o  insure  a t t a in -  
ment of f u l l  and f r e e  competition. 

CONTRACTORS--RESPONSIBILITY--DETERMINATION--REYIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTEfi 
GAO does nor rwiew an a f f i m a t t v e  determination of 
r e spons ib i l i t y  absent a showing of poss ib le  fraud or  
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bad faith hy procurwent officials.  o r  misapplication of 
definitive responstbilitp criteria, circumstances not 
present here. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS-- 
.PERFORMANCE--CONTRACT ADMINISTmTION N4,TTER 

Protest that the awardee will not deliver domestic end 
products in performing its contracts concerns a matter 
of contract administration for the contracting agency 
and will not be reviewed by GAO. 

B-213574 Apr. 19, 1984 84-1 CPD 449 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--ADEQUACY 

Protest that agency's refusal to permit weekend site 
visit to observe mess attendant services precludes 
intelligent bidding for weekend services is without 
merit where solicitation contains information suffi- 
cient to prepare bids for weekend services. 

CONTRACTS-- COMPETITiVE SYSTEM- - COMPETITIVE ADVANTAGE-- NOT 
RESULTING FROM UNFAIR GOVERNMENT ACTION 

Government is not required to equalize competitive 
advantage of past contractor where such advantage does 
not result from preference or unfair action by govern- 
ment. 

B-213995 A ~ F .  19, 1984 84-1 CPD 450 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
MINIMUM NEEDS--ADMINISTRATIYE DETERMINATIOIV 

Protest of contracting agency decision to exclude 
satellite telecommunications common carriers from pro- 
curement of telecommunications services, thereby limiting 
competition to terrestrial carriers, is denied where con- 
tracting agency establishes prka facie case that the 
exclusion is legitimately related to its minimum needs and 
protester, although questioning agency's technical judgment, 
fails to clearly show that agency decision to restrict 
competition is unreasonable. 
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Protest is without merit in absence of evidence that 
contracting agency provided improper assistance to 
awardee to the detriment of the protester. 

CONTRACTS--NEGOTIATION--COMPETITION--EQUALITY OF COMPETITION-- 
0FFEROR”S SUPERIOR ADVANTAGES--GOVERNMENT EQUALIZING 
DIFFERENCES 

Certain offerors may enjoy a competitive advantage as 
a result of other federal, state or local programs. 
However, there is no requirement that the government 
equalize the competitive position of all potenrial offerors 
unless the advantage is the result of preference or unfair 
action by the government. 

CONTRACTS--NEGOTIATION--0FFLRS OR PROPOSALS--DISCUSSION 
WITH ALL OFFERORS REQUIREMENT--VARYING DEGREES OF DISCUSSION-- 
PROPRIETY 

Protester was not prejudiced by agency officials‘ 
holding of discussions with offeror at offeror’s place 
of operation. Record indicates that discussions were 
held at vendor’s site for convenience of contracting 
officials and not for purpose of conducting site inspec- 
tions. Also, discussions concerned offeror’s price and 
did not involve issues regarding vendor’s site or opera- 
tion. 

CONTRACTS--NEGOTIATION--REQUESTS FOR ,PROPOSALS--CANCELLATION-- 
REASONABLE BASIS- - CHANGED CONDITIONS, NEEDS, ETC. 

Agency decision to cancel initial solicitation because 
price was determined unreasonable without negotiations 
concerning price is not objectionable where price submitted 
by sole offeror was three times that of government estimate, 
2-$ times the current contractor‘s price, offeror could 
serve only one court of 15 courts requiring the service 
at that’ price, and price competition was lacking. 
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B-213941 Apx. 20, 1984 84-1 CPD 451 - Con. 
LICENSES--STATE AND K"IC.C?ALITIES--GOJZRNiVENT CONTmCTOBS 

Where s o l i c i t a t i o n  i s  i ssued  on u n r e s t r i c t e d  b a s i s ,  
l o c a l  government e n t i t y  may compete wi th  commercial 
concerns f o r  government con t r ac t .  

B-208418.2, B-213046.2 Apr .  23, 1984 84-1 CPD 453 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--AMENDMENT-- 
MANDATES OF REGULATION GOVERNING AMENDMENTS 

Agency f a i l u r e  t o  comply wi th  Defense Acquis i t ion  
Regulation 3-805.4(b) (Defense Acquis i t ion  C i rcu la r  No. 
76-17, September 1, 1978), which provides  t h a t ,  where 
t h e  competi t ive range has  been e s t ab l i shed ,  only those 
o f f e r o r s  w i th in  t h e  competi t ive range, as opposed t o  
a l l  f i rms  s o l i c i t e d ,  should be s e n t  an  amendment t o  
t h e  s o l i c i t a t i o n ,  is a m e r e  procedural  v i o l a t i o n  t h a t  
does no t  p re jud ice  any o f fe ro r s .  I n  f a c t ,  t h e  record 
i n d i c a t e s  t h a t  t he  agency considered only t h e  proposa ls  
submitted i n  response t o  t h e  amendment of those  o f f e r o r s  
a l r eady  determined t o  be i n  t h e  competi t ive range. 

CONTRACTS--PROTESTS--GENMAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION ~QU.STS--TIBZLINESS 

Request f o r  recons idera t ion  is untimely where it is 
n o t  f i l e d  wi th in  10 working days a f t e r  t h e  p r o t e s t e r  
knew o r  should have known t h e  b a s i s  f o r  recons idera t ion .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
'TIMELINESS OF PROYEST--DATE BASIS OF PROTEST MADE KNOW TO 
PROY'ESTER 

P r o t e s t  a l l e g a t i o n  t h a t  t h e  s o l i c i t a t i o n  s p e c i f i c a t i o n s  
f avor  two p a r t i c u l a r  o f f e r o r s  is  untimely where the  
a l l e g a t i o n  i s  f i l e d  wi th  GAO a f t e r  t h e  due d a t e  f o r  
submission of i n i t i a l  proposals .  Where a p r o t e s t  incorpo- 
rates mul t ip l e  bases ,  each ind iv idua l  b a s i s  of p r o t e s t  
must independently s a t i s f y  t h e  t ime l ines s  s tandards  
e s t a b l i s h e d  i n  our  Bid P r o t e s t  Procedures.  
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E-2119124.2 A ~ P .  23,.11&34 84-2 CPD 454 
CONTRACTS--NEGOTIATION--OFFERS OR' PROPOSALS--Ey,LUATION-- 
ADMINISTRATIVE DTSCRETTON--COST/TECHNICAL TRADEOFFS 

In a negotiated procurement, award need not be based on 
low cost; rather, cost/technical trade-offs may be 
made as long as the award determination is reasonable 
in light of the solicitation's evaluation scheme. 

CONTRACY'S-- NEGOTIATION--OFFERS OR PROPOSALS--EJ?ALUATION-- 
TECHNICAL ACCEPTABILITY--SCOPE OF GAO REVIEW 

Where a protester challenges a contracting agency's 
evaluation of technical proposals in a negotiated 
procurement, it is not the function of GAO to 
reevaluate proposals but rather to determine if there is 
a reasonable basis for the agency's technical evaluation. 

CONTRA CY'S- - PROTESTS- -ALLEGATIONS- - BIAS- - UNSUBSTANTIATED 

A protester fails to prove that the proposal evaluation 
process was biased or that technical evaluations were 
unreasonable where no independent evidence of bias 
is provided and the record reasonably supports the 
contracting agency's technical judgment. 

B-213068 Apr. 23, 1984 84-1 CPD 455 
BIDS--INVITA!L'ION FOR BIDS--CANCELLATION--JUSTIFICATION-- 
M I N I M U M  NEEDS REASSESSMENT 

Determination to cancel invitation prior to bid opening 
is a matter of contracting agency discretion which 
will not be disturbed by GAO absent clear proof of 
abuse of discretion. Where cancellation was based on 
substantial changes in requirements which occurred after 
issuance of invitation, there was no abuse of discretion. 

B-213197 APT. 23, 1984  84-1 CPD 456 
BIDS-- UNBALDCED- - PROPRIETY OF UNBALANCE- -?MATHEMATICALLY 
UNBALANCED BIDS"- WHAT CONSTITUTES 

Protest that awardee submitted unbalanced bids under two 
different invitations and, therefore, should not have 
been awarded either contract is denied. Record does 
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no t  show that b i d s  were based upon nomAna1 prices $or: 
some l i n e  i t e m s  and enhanced p r i c e s  f o r  o t h e r s  and, 
t he re fo re ,  we conclude that b t d s  are n o t  mathematfcally 
unbalanced. 

B-213595 Apr .  23, 2984 84-1 CPD 457 
BIDS-- INVITATION FOR BIDS--AMENDMENTS- -FAILURE TO ACKIVOWLEDGE-- 
MAS'ERIALITY DETERMINATION 

Rejec t ion  of p r o t e s t e r ' s  low b id  f o r  f a i l u r e  t o  ack- 
nowledge an  amendment which cor rec ted  square  footage 
measurement f o r  base f a c i l i t y  o f f i c e s  was improper where 
s o l i c i t a t i o n  ob l iga t ed  p r o t e s t e r  t o  provide c u s t o d i a l  services 
f o r  those  o f f i c e s  r ega rd le s s  of footage and p r o t e s t e r ' s  
b i d  f o r  amended s o l i c i t a t i o n  i s  s t i l l  low. 

B-224234 A ~ P .  23, 1984 84-1 CPD 459 
CONTRACTS--PROTESTS--GENERAL ACCOUNI'ING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SIGNIFICANT ISSUE EXCEPTION--PRIOR GAO 
CONSIDEIDITIOiV OF SAM.. ISSUE EFFECT 

P r o t e s t  does n o t  f a l l  under t h e  s i g n i f i c a n t  i s s u e  
except ion of t ime l ines s  r u l e s ,  s i n c e  it is no t  a matter 
of widespread i n t e r e s t  t o  t h e  procurement community and 
has  been t h e  s u b j e c t  of previous GAO dec is ions .  

CONTRACTS--PROTESTS--GENERAL ACCOUA'TING OFFICE PROC%'DURh'S-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO B I D  OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a g a i n s t  f a i l u r e  of con t r ac t ing  agency t o  
s o l i c i t  p r o t e s t e r  f o r  procurement i s  untimely,  s i n c e  
s o l i c i t a t i o n  w a s  adve r t i s ed  i n  t h e  Commerce Business 
Dai ly  and p r o t e s t  w a s  f i l e d  more than 3 months a f t e r  
t h e  c los ing  d a t e  f o r  r e c e i p t  of proposals .  

B-214734 A ~ P .  23, 1984 84-1 CPD 460 
CONTRACTS--SMALL BUSINESS CONCERNS--AWmDS--SET-ASIDE$-- 
STATUS OF BIDDERS 

Procuring agency proper ly  r e j e c t e d  o f f e r  of concern 
which w a s  n o t  a s m a l l  bus iness  under app l i cab le  s i z e  
dtandard when it submitted Its c e r t i f i c a t i o n  of s i z e  s t a t u s ,  
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notwithstanding -Sw's .post-certtfication cbange in the 
size standard applicable to the type o f  procurement in- 
volved. 

B-214865 Apr.  23, 1984 84-1 CPD 461 
BIDS-- LATE--REGISTERED MAIL-- T"Z-DAY RULE" 

Mailed bid received late may be considered only if it 
was sent by certified or registered mail at least 5 
days before bid opening or, if sent by ordinary mail, 
where the sole reason for the late arrival was mishand- 
ling by the government after receipt. 

B-214928 Apr.  23, 1984 89-1 CPD 462 
B I D S - - R - F A I L U R E  TO FURNISH SOMETLYING REQUIRED-- 
BID SIGNATURZ 

Rejection of bid as nonresponsive is proper when bid is 
unsigned and not accompanied by other material indicat- 
ing bidder's intention to be bound. 

B-220756.2 Apr. 24, 1984 84-1 CPD 463 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND FINAL-- 
TECHNICAL CHANGES, ETC. NOY' PRECLUDED 

An erroneous transcription of an offeror's prices in 
the abstract of proposals provides no basis to 
challenge an award. 

CONTRACTS-- NEGOTIATION-- OFFERS OR PROPOSALS-- EVALUATION-- 
CRITERIA--APPLICATION OF CRITERIA 

In judging proposals, a contracting agency may not 
consider evaluation factors which were not included 
in the solicitation's evaluation criteria. 

CONTRACTS- -NEGOTIATION-- OFFERS OR PROPO;SALS--E VALUATI@N-- 
TRANSPORTATION COSTS 

GAO will not question the contracting officer's use 
of carrier shipping rates provided by government trans- 
portation experts €or purposes of evaluating transpor- 
tation costs associated with a supply contract, unless 
it is shown that the contracting officer acted in bad 
faith. 
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B-2lQ756.2 Apx. 24, 198d 84-1 CPD 463 - Con. 
CONTRACTS--PROTESTS--Gh"ERAL ACCOUNTING OPFXCE PROCEDURES-- 
TZMELINESS OF PROTEST--SOLZCITAT'ZON IWROPRIETIES--APPAREN!T 
PRIOR TO BID OPENING/CLOSTNG DATE FOR PROPOSALS 

Post-award protest that the agency should have included 
certain dlauses regarding the evaluation of transporta- 
tion costs in the solicitation is untimely since alleged 
improprieties apparent prior to the closing date for 
submission of proposals must be filed before that date. 

B-211048 A ~ P .  24, 1984 84-1 CPD 464 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--Rh'VIEW BY GAQ-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO does not review allegations of awardee's lack 
of financial capability absent showing of frand or bad 
faith by contracting agency. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND FINAL-- 
ADDITIONAL ROUNDS 

Agency properly reopened negotiations and later closed 
them with second round of best and final offers after 
receiving protest alleging that offeror in the compe- 
titive range was not in compliance with mandatory EU?P 
requirement. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
COMFETITIVE RANGE INCLUSION--REASONABLENESS 

Where RFP required offerors to demonstrate the current 
availability of equipment being used in system, offeror 
who demonstrates current availability of individual pieces 
of equipment, but does not simultaneously demonstrate 
availability of entire system, has met the requirement and 
is properly within the competitive range. 

Offeror's insertion of clause indicating that certain 
information in proposal is subject to change is permiss-  
ble where the contracting agency requested the informa- 
tion for informational purposes and not for purpose of as- 
certaining offeror's compliance wfth mandatory solici- 
tation provisions. 
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B-2l3048 Apx. 24, 1 9 8 4  84-1 CFD 464 - Con. 
CONTMCTS--NEGOTIATION--OFFERS 08 PROPOSALS--RESPONS,.T~NESSS-- 
CONCEPT NOT APPLICABLE TO NEGOTIATED PROCURENENTS--EXCEPTION 

Although RFP provision warns that offers failing to 
meet manadatory requirements of WP will be considered 
nonresponsive, such provision does not authorize auto- 
matic rejection of offer which is reasonable suscepti- 
ble of being made acceptable through discussions. 

CONTRACTS--PROTESTS--ALLEGATIONS--SPECULATIVE 

Allegation that awardee's equipment failed to meet 
manadatory RFP accuracy requirement is speculative 
where agency denies allegation and there is no evi- 
dence affirmatively establishing protester's position. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDUKES-- 
TIMELINESS OF PROYEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Where protest is initially timely filed and subse- 
quently supplemented, within 10 working days of protes- 
ter's receipt of information under the Freedom of Infor- 
mation Act, the protest as supplemented is timely. 

3-211406 APT'. 24, 1984 84-1 CPD 465 
CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--COMPETITION 
AVAILABILITY 

GAO questions sole-source Army contract where Amy was 
on notice of protester's claim of sufficient production 
capabity to compete for contract nearly 7 weeks before 
Army began sole-source negotiations, but Army did not 
investigate protester's claim. 

CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--POTENTIAL 
CONTRACTORS, ETC. NOT SUBMITTING BIDS, ETC. 

Army argues that protester, allegedly a large 
business, is not interested party to challenge sole- 
source contract under GAO'S Bid Protest 'Procedures be- 
cause protester would have been ineligible to compete 
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under small bus iness  se t -as ide  which a l l e g e d l y  would have 
been made. GAO rejects Army's argument as specu la t ive  
s i n c e  t h e r e  does n o t  appear t o  have been a t  least two 
re spons ib l e  s m a l l  bus iness  concerns capable  of meeting 
t h e  government's de l ive ry  schedule  so  as t o  j u s t i f y  a 
set-aside.  

8-212395.2, et al.  A p r .  24, 1984 84-1 CPD 466 
BIDS--EVALUATION-- OiV BASIS OY'HER THAN IN INVITAY'ION--PROPRIETY 

Where p r o t e s t e r ' s  undisputedly o f f e r e d  product  conforming 
t o  s o l i c i t a t i o n  i t e m  desc r ip t ion ,  bu t  agency decides  
to eva lua te  o f f e r s  on t h e  b a s i s  of f e a t u r e s  not  s t a t e d  i n  
t h e  i t e m  desc r ip t ion ,  t he  agency must inform o f f e r o r s  of 
t h e  change and permit  them an  oppor tuni ty  t o  revise t h e i r  
proposals .  

BIDS--INVITATION FOR BIDS--MNDMENTS--LATE RBCEIPT--BIDDBR'S 
RISK 

Bidders complaint t h a t  i t  only received an  amendment 3 
days be fo re  b i d  opening and t h e r e f o r e  d i d  no t  have ade- 
qua te  t i m e  t o  cons ider  it i n  prepar ing  t h e  b id  does not  
a f f e c t  t h e  v a l i d i t y  of t h e  award. The agency i ssued  t h e  
amendment i n  s u f f i c i e n t  t i m e  t o  permit  b idders  t o  consider  
i t  i n  b i d  prepara t ion ,  and t h e  p ropr i e ty  of t he  procure- 
ment t h e r e f o r e  depends on whether t h e  government obtained 
adequate competi t ion and reasonable  p r i c e s ,  no t  on whether 
some prospec t ive  b idders  i n  f a c t  f a i l e d  t o  receive t h e  
ainendment i n  t i m e  t o  cons ider  i t .  

BIDS--INVITATION FOR BIDS--SPECIFICATIONS--TESTS--LIFE CYCLE 
COST 

Contention t h a t  l i f e - c y c l e  c o s t  (LCC) t e s t i n g  methodology 
and a p p l i c a t i o n  incorporated i n t o  s o l i c i t a t i o n  i s  defec- 
t ive is  denied where p r o t e s t e r  has no t  shown t h a t  agency 
methodology and a p p l i c a t i o n  w e r e  unreasonable o r  preju- 
diced p r o t e s t e r .  
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B-232395.2, et al .  App. 24, 1984 84-1 CFD 466. - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMLINESS OF PROTEST--SOLICITATION IMPROPRIEl’IES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against solicitation impropriety which was not 
filed prior to bid opening either with the agency or GAO 
is untimely filed under GAO Bid Protest Procedures, 
4 C.F.R. 21.2(b) (1) (1983). 

CONTRACTS--PROTESTS-- INTERESTED PMTY RKQUIRE~NT-- DIRECT 
IflTEREST CRITERIA 

Where protester seeks correction of defects in 
testing methodology and application which protester 
alleges materially affected bid price evaluation under 
solicitation and requests termination of contract and 
resolicitation of requirement, protester is a suffici- 
ently interested party to assert protest under our Bid 
Protest Procedures. 

CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMEIVT-- 
NONRh’SPOflSIVE BIDDER 

Protest against alleged improprieties in solicitation 
is dismissed where protester would not be eligible for 
award because its product is nonresponsive to the 
solicitation even if the issues raised were resolved in 
its favor. 

CONTRACTS--PROTESTS--WHAT CONSTITUTES PROTEST 

Letter stating grounds of protest and intent to 
file protest with the General Accounting Office if 
agency fails to take corrective agency action consti- 
tutes protest to agency, and protest filed with GAO 
within 10 working days of initial adverse agency action 
is timely. 

B-212425, et aZ. Apr.  24, 1984 84-1 CPD 467 
CONTRACTS--NEGOTIATION--REQlESTS FOR PROPOSALS--SPECIFICATIONS- 
MINIMUM NKEDS-- NOT OVERSTATED 
Requirement for prior certification that equipment be 
compatible with critical Department of Defense communi- 
cations network and satisfy security requirements, where 
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applicable, is reasonable restriction on competition. GAO 
recommends that protester's equipment be considered for 
certification testing. 

B-233245, B-213245.2 A ~ P .  24, 1984 84-1 CPD 468 
BIDS--LATE--INVITATION MAILING REQUIREMENTS--NQNCOWLIANCE 

Bid may not be considered for award under IFB late 
bid provisions where (1) bid was not sent by regis- 
tered or certified mail and (2) the procuring agency's 
time-date stamp shows that the bid was received at the 
agency's installation after bid opening. 

BIDS--LATE--MISHANDLING DETERVINATION--B.TDS R&CEIVED Ail' ONE 
PLACE FOR DELIVERY TO ANOTHER PLACE 

Bid may not be considered under exception permitting accept- 
ance of late bids where sole or paramount cause of lateness 
was government mishandling in the process of receiving the 
bid since bidder contributed to lateness of bid by failing 
to indicate on envelope that envelope contained a bid. 

B-213257.2, B-213257.3 Apr. 24, 1984 84-1 CPD 469 
BIDS--LATE--ACCEPTANCE--DELAY DUB TO IMPROPER GOEZMdENT 
ACYION 

Commercial carrier delivered bid to address designated in 
invitation for mailed bids. 
agency to address designated for hand-carried bids as well 
as for receipt of bids, where it arrived prior to bid open- 
ing time. 
opening room. 
bid opening. 
designated for receipt of bids prior to bid opening, the 
bid was properly for consideration. 

Bid was delivered by contracting 

However, the bid was not delivered to the bid 
The bid was not discovered until after 
Since the bid was received at address 

CONTRACirsORS- -RESPONSIBILITY-- DETERUNATION- -REVIEW BY GAO-- 
AFFIMTIVh' FINDING ACCEPTED 

Protester's allegation that awardee does not have the 
requisite experience to perform contract concerns a 
matter of responsibility. GAO does not review affirma- 
tive determination of responsibility unless either fraud 
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on t h e  p a r t  of procuring o f f i c i a l s  i s  a l l eged  ox t h e  
s o l i c i t a t i o n  conta ins  d e f i n i t i v e  r e s p o n s i b i l i t y  criteria 
which a l l e g e d l y  have no t  been appl ied .  
has  been a l leged .  

Nei ther  except ion 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Where t h e  only evidence of t imely submission of a b id  
i s  a s ta tement  by agency employee t h a t  he s a w  b i d  
package i n  o f f i c e  designated as address  f o r  r e c e i p t  of 
b i d s  and p r o t e s t e r s  o f f e r  no evidence t o  r e f u t e  s ta tement ,  
p r o t e s t e r s  have no t  m e t  burden of a f f i r m a t i v e l y  proving 
t h e i r  cases .  

B-213323 Apr. 24, 1984 84-1 CPD 470 
BONDS--BID--SURETY--UNACCEPTABLE--NONDISCLOSURE OF OTBER 
BOND OBLIGATIONS 

Allega t ion  t h a t  f i nd ing  of s u r e t y  unaccep tab i l i t y  w a s  
made i n  bad f a i t h  is without  m e r i t  where record d is -  
c l o s e s  reasonable  b a s i s  f o r  agency determinat ion t h a t  
i n d i v i d u a l  s u r e t y  d i d  no t  possess  s u f f i c i e n t  assets. 

B-213402 Apr. 24, 1984 84-1 CPD 471 
BIDS--AMBIGUOUS--TWO POSSIBLE INTERPRETATIONS--CLARIFICATION 
PREJUDICIAL PO OTHER BIDDERS--BEJECTI~~~ OF BID 

Where a b i d  is  reasonably s u b j e c t  t o  more than  one 
i n t e r p r e t a t i o n ,  only one of which makes t h e  b id  low, t h e  
b i d  should be r e j e c t e d  as ambiguous since o the r  b idders  
would be  pre judiced  i f  t h e  b id  w e r e  accepted. 

B-213691 Apr. 24, 1984 84-1 CPD 472 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRdATIVE FINDING ACCEPTED 

P r o t e s t  cha l lenging  c a p a b i l i t y  of awardee t o  perform 
relates t o  matter of r e s p o n s i b i l i t y  which w i l l  n o t  be 
reviewed absent  a showing t h a t  con t r ac t ing  agency 
ac t ed  f r audu len t ly  o r  i n  bad f a i t h .  
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B-213692 A p r .  24, 1984 84-2 CpD 472 - Cbn. 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EyALUATION-- 
PRICE CONSIDERATION 

Allegation that agency improperly evaluated price pro- 
posals will not be considered wher reevaluation indicates 
that protester's price still exceeds awardee's price by signi- 
ficant margin since protester was not prejudiced by any 
error. 

CONTIGICTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
REASONABLE 

Protest of technical evaluation of proposals is 
denied where protester has not shown evaluation to 
be unreasonable. 

B-214269 APT. 24, 1984 84-1 CPD 474 
BIDS--RESPONSIVENESS--FAILURE TO FURNISH SOMETHING REQUIRED 

Where IFB identifies previously approved source con- 
trolled components and requires bidder to certify that it 
will furnish only those components, bidder's failure 
to certify is a material deviation and requires rejection 
of its bid as nonresponsive. 

ESTOPPEL--AGAINST WVERNMENT-- NOT ESY'ABLISHED--PRIOR 
ERRONEOUS ADVICE, CONTRACT ACTIONS, ETC. 

Post-opening procurement actions by contracting agency 
does not estop the agency from rejecting a nonresponsive 
bid when required to do so by law. 

B-214908 A ~ P .  24, 1984 84-1 CPD 475 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--Rh'VIEW BY GAO-- 
AFFIRMATIVE FINDIiVG ACCEPTED 

GAO generally will not review affirmative determination 
of responsibility. 

CONTKACTS--PROTESTS--CON!L'RACT ADMINISTRATION--NOT FOR RESOLUTION 
BY GAO 

GAO will not review matter of contract administration. 
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B-210818.3, B-2ir2ir.73 -&X. 25, 1984 84-1 C , D  4?6 
BTDS--MTSTAKES-- CORRECTION- -LOW BID DISPLACEMENT 

Where a bidder alleges a mistake after bid opening, it is 
not then generally free to decide to waive its claim. 
theless, waiver will be permitted if It is clear that the 
intended bid would have been the lowest even though the 
intended bid could not be clearly proven for the purpose of 
bid correction. However, it is impossible to conclude that 
alleged mistaken bid would have been the lowest where bidder 
submitted conflicting claims as to amount of mistake. There- 
fore, GAO sustains the protest, but the only possible remedy 
in the circumstances is the granting of bid preparation costs. 

Never- 

B-222258 Apr. 25, 1984 84-1 CPD 480 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--BRAND NAME 
"OR EQUAL'' PROCh'DURE-- CONTRACTOR 'S PROFITS CLAUSE 

GAQ reco-maends that the agency omit from a spare parts 
solicitation a clause providing that a contractor's per- 
centage profit on substitute parts must be the same as that 
for name brand parts; the clause was intended to benefit the 
government by preventing contractors from reaping excessive 
profits on substitute parts, but in fact operates to the 
government's overall detriment by preventing offerors from 
factoring lower cost substitute parts into their proposed 
prices, and by creating a competitive advantage for the 
name brand manufacturer and its distributors. 

B-212962 Apr. 25, 1984 84-1 CPD 477 
CONTRACTS-- NEGOTIATION- -OFFERS OR PROPOSALS- - E VALUATION-- 
EXPERIENCE RATING 

Where RFP requires offerors to furnish qualifications and 
experience of personnel to be utilized in performing contract, 
but does not specifically require that evidence of the 
availability or commitment of personnel listed be provided, 
agency's use of availability or commitment of listed person- 
nel as a subcriterion in evaluating proposals is not improper. 

TECBNICAL ACCEPTABILITY 

Protest that agency technical evaluation was defective is 
denied where protester has not shown evaluation to be 
arbitrary . 

CONTRACTS- - NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
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B-213Q91 APP. 25, 1989 84-1 CPD &78 
C'ONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--RISCUSSION WITH 
ALL OFFERORS REQUIREMENT- - EXCEPTIONS-- OFFERS NOT WITHIN 
COMPETITIVE RANGE 

No discussions with offeror were required prior to deter- 
mining that proposal was not within the competitive range. 

CONTRACTS- - NEWTIATION--OFFERS OR PROPOSALS-- ~VALUATlON-- 
CRITERIA--APPLICATION OF CRITERIA 

Protest that contracting agency failed to give preference 
to woman-owned business is without merit, since solicitation 
did not provide any perference €or woman-owned business. 

Where solicitation indicated that all technical cri- 
teria would be considered and given relative weights, it 
was proper to base evaluation on overall assessment of all 
criteria. 

CONTRACTS- -NEGOTIATION- - OFFERS 
PERSONNEL AVAILABILITY--REASONABLEh'ESS 

OR PROPOSALS-- EVALUATION- - 

Downgrading scores for key personnel was proper where 
offeror did not provide required references or comit- 
ments. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER--WHAT CONSTITUTES NOTICE 

Where contracting officer's letter notifying protester that 
proposal is not within competitive range lists major eval- 
uation areas where proposal was deficient without any details 
of deficiencies, letter did not rise'to the specificity re- 
quired to place offeror on notice of basis for protest. 

CONTRACTS- -SM LL BUSINESS CONCERNS- -AWARDS- -SM LL BUSINESS 
ADMIflISTRATION 'S AUTHORITY-- CERTIFICATE OF COMPETEflCY 

GAO does not consider protests against small business 
size under Bid Protest Procedures, since Small Business 
Administration has conclusive authority to determine matters 
of small business size status. 
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B-214l10 ApP* 25, 1984 84-1 C+?D 479 
BIDS--RESPONSIjZNESS--EXCEPTIONS TAKEN TO INVITATION TERMS-- 
DELIVERY PROYISIONS 

Bid offering delivery period greater than maximum delivery 
period permitted under terms of invitation was properly 
determined to be nonresponsive. 

CONTRACTS--PROTESTS--ALLEGATIONS- -PREMTURE 

Where request for proposals permits award based upon 
initial proposals and contracting agency has not yet 
determined whether negotiations with offerors submitting 
acceptable proposals will be necessary, protest that agency 
should negotiate with protester is premature. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Protester has not met its burden of affirmatively pro- 
ving its contention that no deviating delivery period for 
first article test report was inserted in its bid where 
evidence consists of conflicting information supplied by 
protester and contracting agency. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTh'ST--SOLICITAITON IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSI'JG DATE FOR PROPOSALS 

Protest against issuance of negotiated procurement in- 
stead of an advertised one filed after closing date for 
receipt of initial proposals is untimely and not for 
consideration. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETERMINATION--NONRESPONSIBILITY FINDING-FAILURE TO REFER TO 
SBA 

Issue of nonresponsibility of bidder need not be submitted 
to SBA where bid was properly rejected as nonresponsive. 

E-208622.3 Apr. 27, 1984 84-1 CPD 481 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--COST REALISM-- 
REASONABLENESS 
Unsuccessful offeror's speculation that the selected 
firm's evaluated proposed costs may not be realistic even 
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after adjustments by the contracting agency based on pxo- 
posal evaluation and audit support does not meet the firm's 
burden to prove the agency's cost realism analysis was 
unreasonable. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Protester's speculation that the successful offeror may not 
be able to provide key personnel on whom proposal evaluation 
was based, founded on inference from the selected firm's un- 
successful attempts to hire substitutes for some personnel 
after winning the competition, does not meet the protester's 
burden to prove unreasonable the agency's evaluation that the 
firm's staffing will be acceptable. 

B-214887 Apr. 27, 1984 
GENERAL SERVICES ADMINiSTRATION--TRANSPORTATION RATE AUDIT-- 
FUNCTION AND PERSONNEL--TRANSFERRED FROM GAO 

Request for decision concerning continued need for a 
particular transportation audit procedure should be 
directed to the General Services Administration (GSA) 
since GSA may prescribe which standard forms and pro- 
cedures are to be used in connection with audit of 
government transportation payments. 

B-212849 May I ,  1984 84-1 CPD 482 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
MINIMUM NEEDS--ADMINISTRATIVE DETERMINATION 

Absent evidence of possible fraud or willful misconduct 
on the part of contracting officials, GAO will not consider 
protest contention that the government will not be adequate- 
ly protected in the absence of more restrictive solicita- 
tion requirements. 

23-213195.2 flay 1 1984 84-1 CPD 483 
BIDS--EVALUATION-- DISCOU~VT Z~ROVISIONS-- PROPRIETY OF 
EVALUATION 

When request for reconsideration contains no factual 
or legal grounds upon which the prior decision should be 
altered, GAO affirms decision holding that consideration 
of prompt-payment discounts was proper where the solici- 
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tation includes a pxoyM.on fox wa1uat;llBs o f  prwpt-pay- 
ment discounts, contrary to recent prohibition in 'FPR, and 
the bidders compete on this basis without timely protesting 
the inclusion of the provision. 

B-213295 May I ,  1984 84-1 CPD 484 
BIDS--PREPARATIO~~--COSTS--NONCO~ENSABLE--PR~TESTER NOT LOW 
BIDDER 

A bidder is not entitled to recovery of bid preparation 
costs where it was not entitled to contract award. 

BIDS--RESPONSIVENESS--FAILURE TO FURNISH SOMETHING REQUIRED-- 
DESCRIPTIVE LITERATURE 

Agency acted inproperly in accepting bid which did not 
include required descriptive data based on bidder's oral 
assurance that item offered met specification requirements. 

BIDS--RESPONSIVENESS--SOLICITATION REQUIREmNTTS NOT SATISFIED-- 
CONFORMABILITY OF EQUIPMENT, ETC. OFFERED 

Where specifications require air conditioning unit to 
meet particular dimensions, it is questionable whether 
units which do not meet those dimensions but which can be 
made to fit existing openings through use of mounting 
brackets properly may be accepted. 

B-223369 May 1, 1984 84-1 CPD 485 
CONTRACTS- -NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA- - CHANGED 
An agency may not depart in any material way from evaluation 
plan set forth in a solicitation without informing offerors 
and giving them a chance to structure their proposals with 
the new evaluation plan in mind. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--PREPRRATIOA'-- 
COSTS- -RECOVERY 
Proposal preparation costs are awarded where the 
agency improperly evaluated the protester's proposal 
and the protester had a substantial chance of receiving 
the award except for the agency's improper action. 

50 



B-223369 Hay 1, 1 9 8 4 . ,  84-2 CPD 485 - Cm. 
CONTRACTS--NEGOTIATION--PRICES--BELOW COSTS--,@'FECT ON 
RESPOWIB ILITY 

Absent a finding of nonresponsibility, the government 
cannot withhold contract award merely because the low 
offer is considered unreasonably low where contract award 
is not on a cost reimbursement bases. 

B-213516 May 1, 1984 84-1 CPD 486 
CONTRACTS--REQUESTS FOR QUOTATIONS--COkL?ETITION--EQUALITY 
OF COMPETITION 

Protester's complaint that it could have offered lower 
prices if it had offered replacement parts provides no 
basis for sustaining protest where protester had oppor- 
tunity to quote on that basis but did not do so. 

CONTRACTS--REQUESTS FOR QUOlgTIONS--SPECIFICATIONS--SITE 
VISITS 

Protest that awardee's failure to inspect site where 
services are to be performed is without merit as soli- 
citation language requested site visit without making it 
mandatory. 

B-223960 May 1, 1984 84-1 CPD 487 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
MINIMUM NEEDS--ADMINISTRATIVE DETERUNATION 

GAO will not consider the merits of an allegation that . 
more restrictive specifications are necessary to serve 
the government's interest. 
interest as a beneficiary of more restrictive specifica- 
tions is not protectable under our bid protest function, 
which is intended to ensure that the statutory require- 
ments for free and open competition are met. 

A protester's presumable 

CONTRACTS--NEGOTIATION--REQUESTS FOR pROpOS~S--~PEcIFICA~~O~S-- 
MINIMUM NEEDS--OVERSTATED 

An offeror was not prejudiced by an RFP specification 
which may have ayerstated the agency's actual minimum 
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needs where the firm was only able to furnish a system 
which in fact exceeded the agency's actual needs at a 
higher price than the successful offeror's. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS-- 
PERFORMANCE--CONTRACT ADMINISTRATION MATTER 

Whether a contractor is performing in accordance with 
contract terms regarding date of delivery is a matter of con- 
tract administration for resolution by the contracting agency, 
not GAO . 

B-214224 May 1, 1984 84-1 CPD 988 
BIDS--MISTAKEs--CORRECIL'ION-- EVIDENCE OF b'RROR-- WORKSHEETS 

Although questions concerning portions of worksheets which 
have little or no relation to the type of error alleged or 
to the work affected usually do not preclude bid correction 
where clear and convincing evidence establishes the mistake 
and the bid intended, nevertheless it is significant in deter- 
mining the bid intended that the worksheets of a bidder alleg- 
ing a mistake in regard to brickwork do not reveal what provi- 
sions were made for profit and general, unallocated overhead 
costs, since the apparent failure to provide for these custo- 
mary items in calculating the allegedly intended bid price 
calls into question whether it indeed was the price intended. 

Contracting agency acted without a reasonable basis in 
correcting alleged mistake in bid where worksheets sub- 
mitted by bidder contained significant unexplained dis- 
crepancies rendering the intended bid price uncertain. 
Although GAO has on occasion found worksheets to be the 
clear and convincing evidence of a mistake, the manner in 
which it occurred and the intended bid price required in order 
to permit correction, the worksheets must be in good order 
and there must be no contravening evidence. 

BIDS--IUISTAKES-- WITHDRAWAL--EVIDENCE OF ERROR--DEGREE OF PROOE 
LESS THAN FOR CORRECTION 
By contrast with the clear and convincing evidence of 
a mistake, how it occurred and of the intended bid price 
required for bid correction, withdrawal of a bid for 
reason of mistake requires a lesser degree of proof and 
m a y  be permitted if it reasonably appears that an error 
was made. 
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3-214667.2 MULJ 1, 1984 . 84-2 CPD 489 
CONTMCTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMFROPRIETIES--APPARE~V!l' 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  d e f e c t s  i n  a s o l i c i t a t i o n  f o r  steno- 
graphic  s e r v i c e s  t h a t  w a s  f i l e d  concurrent  wi th  b id  
opening is untimely s i n c e  GAO Bid P r o t e s t  Procedures r e q u i r e  
such p r o t e s t s  t o  be f i l e d  p r i o r  t o  b id  opening. 

B-214860 May 1, 1984 84-1 CPD 490 
BIDS--LATE--!TELEGRAPHIC MODIFICATIONS--DELAY DUE TO WESTERN 
UNION 

Telegraphic  b i d  modi f ica t ion  received more than 2 hours 
after b i d  opening is  proper ly  r e j e c t e d  as la te  d e s p i t e  
submission of modi f ica t ion  by p r o t e s t e r  t o  Western Union 
more than  5 hours  before  b id  opening, absent  evidence 
t h a t  t h e  l a t e  r e c e i p t  w a s  due t o  government mishandling. 

B-212215.2, B-222215.3 May 2, 1984 84-1 CPD 491 
CONTRACTS--PROTESTS--TO AGENCIES, ETC. OTHER TUN GAO-- 
INITIAL ADVERSE AGENCY ACTION--WHAT CONSTITUYES--SOLICITATION 
IMPROPRIEYIES 

S o l i c i t a t i o n  amendment t h a t  d id  no t  fo rec lose  t h e  possi-  
b i l i t y  of f u r t h e r  agency cons idera t ion  of one of t h e  i s s u e s  
r a i s e d  i n  a p r o t e s t  t o  t h e  con t r ac t ing  o f f i c e r  w i l l  n o t  
be considered adverse agency a c t i o n  on t h a t  i s sue .  

CONTRMTS--PROTESTS--WHAT CONSTITUTES PROTEST 

Where l e t te r  t o  agency expresses  d i s s a t i s f a c t i o n  wi th  
s m a l l  bus iness  r e s t r i c t i o n  contained i n  a s o l i c i t a t i o n  
and r eques t s  t h a t  t h a t  r e s t r i c t i o n  be de le ted ,  GAO w i l l  
cons ider  t h e  let ter an adequate express ion  of an i n t e n t  
t o  p r o t e s t  notwithstanding t h e  f a c t  tha+ t h e  word "pro tes t"  
w a s  no t  used. 

COilTRACTS- -SMA LL BUSINESS CONCERNS- - AWARDS- -SET-ASIDES- - 
COMPETITION 
Contract ing o f f i c e r  could reasonably conclude t h a t  
adequate sma l l ' bus iness  competi t ion could be expected so  
as t o  j u s t i f y  s e t t i n g  a s i d e  a procurement exc lus ive ly  f o r  

ADMINISTRATDZ DETERMINATION--REASONABLE EXPECTATION OF 
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small business participation when the information available 
to the contracting officer indicated that there were four 
small business finishers capable of producing the cloth re- 
quired by the solicitation. 

B-2126'65.3 May 2, 1984 84-1 CPD 492 
CONTRACTS--PROTESTS--GENBmL ACCOUNTING OFFICE PROCEDURbS-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHE 

On reconsideration, prior GAO decision is affirmed where 
the protester fails to establish that the decision was 
based on errors of law or overlooked relevant evidence. 

B-212852 May 2, 1984 84-1 CPD 493 
CONTRACTORS--Rh'SPONSIBl LITY-- DhTERMINAII'ION--REVIEW BY GAU-- 
A F F I M S T V E  F I N D I N G  ACCEPTED 

Protest that awardee does not have personnel, experience 
or financial resources to perform a contract raises an 
issues of the awardee's responsibility which GAO will not 
review without a showing of fraud on the part of procuring 
agency or that solicitation contains definitive responsi- 
bility criteria which allegedly have been misapplied. 

CONTMCTS- -NEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION-- 
CRITERIA--APPLICATION OF CRITERIA 

Procuring activity's evaluation of awardee's proposal 
containing resumes of proposed personnel who were obli- 
gated by letters of commitment to perform the contract 
was reasonable where the RFP contemplates the use of such 
employees to satisfy the personnel requirement. 

CONTRACTS--PROTESTS--GENERAL ACCOUNY'ING OFFICE FUNCl'ION-- 
INDEPENDEN' INVESTIGAY'ION AND CONCLUSIONS--SPECULATIVE 
ALLEGATIONS 

Procuring activity is not required to debrief protester 
on protest filed in GAO against awardee. 
activity's postponement of a debriefing on protester's 
proposal is a procedural matter which does not affect 
the validity of an award. 

Procuring 
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B-222852. Ha$ 2, 1984 . 84-1 CPD 493 - CQn. 
COlVTRACTS--FROTESYS--FROTEST AND'DEBRIEPZNG PROCEDURES 

GAO will not conduct investigations under its bid 
protest function to establish the validity of pro- 
tester's speculative statements. Assertions which are 
criminal in nature should be referred by the protester 
to the Department of Justice. 

B-212997 M U L ~  2, 1384 84-1 CPD 494 
COPlRA CTS- - GRANT- FUNDED PROCUREMENTS- -SPECIFICATIONS-- 
M I N I M U M  NEEDS REQUIREMEIIT--ADMINlSTRATIlrE DETGMNATION-- 
REASOILJABLENESS 

Complaint that life cycle cost penalties and credits . 
incorporated in a grant-funded procurement solicitation 
create unduly restrictive specifications is denied because 
complainant has failed to show that the penalties and 
credits do not reflect minimum needs and are not rea- 
sonably related to the grantee's intended goal of insuring 
that the long term cost of the procurement will be mini- 
mized. 

B-213023 M U L ~  2, 1984 84-1 CPD 495 
CONTRACTORS--RESPONSIBILITY--DEl'ERYINATION--REVIEIEW BY GAO-- 
AFFIRM4TIVE FINDING ACCEPTED 

Whether the awardee satisfied responsibility stand- 
ards set forth in the regulations concerns the con- 
tracting officer's determination that the awardee is re- 
sponsible; GAO will not review such determinations absent 
a showing of possible fraud or bad faith by government 
officials, or that definitive responsibility criteria 
were not met. 

Whether an awardee's offered price is unreasonably 
low and whether the awardee will be able to perform 
satisfactorily at its below cost bid price are matters 
of the awardee's responsibility, which GAO will not 
review under the circumstances here. 
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E-2l3023 May 2, 1984 84-2 CPD 495 - C m .  
CONTm CTS- - PROTESTS--ALLEGAT.TONS-- BIAS-- UVSUBSTAh'TIATED 

A protester's speculation that certain events and 
agency actions were motivated by the agency's desire 
to avoid contracting with the protester is not suffici- 
ent to establish agency bad faith; to prove bad faith, 
the protester must present virtually irrefutable evi- 
dence that agency officials acted with a specific and 
malicious intent to injure the protester. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENY 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protests based on alleged solicitation improprieties 
are untimely, and not for consideration, where filed 
subsequent to the time set for receipt of initial pro- 
posals. 

B-223180 May 2, 1984 84-1 CPD 496 
BIDS--RESPONSIVENESS--NONRESPONsIVE ALYERNATIVE BID--EFFECT 
UN CONFORMING BASE B I D  OR OTHER ALTERNATIVES 

The inclusion of nonresponsive alternative bid does 
not preclude consideration of the bid that conforms to 
the IFB's requirements. 

B-213396.2 May 2, 1984 84-1 CPD 497 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--0RlGINAL DECISION RENDERED I N  
RESPONSE S'O COURT REQUEST--COURT NOT INTERESTED I N  GAO 
RECONSIDERAII'ION 

Request for reconsideration is dismissed where issues 
raised are before a court of competent jurisdiction and 
the court, which expressed an interest in a decision by 
GAO, has not indicated any interest in having GAO recon- 
sider the decision. 

B-223682.2 May 2, 1984 84-1 CPD 498 
CONTRACTS--PROTESTS--SUBCONTRACl'OR PROTESTS 

GAO decision dismissing a potential subcontractor's 
protest against a subcontract award is affirmed where, 
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upon request for reconsideration, rhe protester f a i l s  
to demonstrate that the contracting agency acted fraudu- 
lently or in bad farth in apprwing the subcontract. 

FREEDOM OF INFORNATION ACT--DISCLOSURE REQUESTS--RECORDS OF 
AGENCIES, ETC., OTHER T W  GAO--AUTHORITY OF GAO TO REQUIRE 
DISCLOSURE 

GAO has no authority under the Freedom of Information 
Act to determine what information government agencies 
must disclose. 

B-213755 May 2, 1984 84-1 CPD 499 
GENERAL ACCOUNTING OFFICE--JURISDICTION--TRANSPORTATION CHARGES 

While a transportation overcharge claim by the 
General Services Administration generally is not review- 
able by the GAO until the disputed amount has been de- 
ducted by the government, 4 C . F . R .  53 (1983), GAO will 
review the validity of the carrier's allegations where 
the parties expect a decision after full development of 
record. 

TRANSPORl'ATION--BILLS OF LADING-NOTAI'IONS--COWLIANCh' WITH 
TARIFF RULE 

Although carrier's business document indicates a 
request for priority service, carrier has failed to 
sustain the burden of showing a request for such 
service since the bill of lading, which constitutes 
the contract of carriage, did not bear a notation re- 
questing such service as required by the governing 
tariff and the contracting agency reports that no 
such service was requested. 

23-213988 May 2, 1984 84-1 CPD 500 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
MINIWM NEEDS--ADMINISTRATIVE DEIL'ERMINATION 

Where military agencies require capability to 
conduct mass innoculations on short notice away 
from permanent military facilities, solicitation 
specification restricting procurement to foot-powered 
hypodermic injectors is reasonable since agency's mini- 
mum needs require devices which operate independent of 
any outside power source. 
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B-2l4034 Hag 2, 1@4 84-2 CPD 501 
BIDS--COLLUSIyE BIDDING-ALLEGATIONS UNSUPPORTED BY EYIDENCE 

Allegations concerning purchase of one bidder by 
another and subcontracting arrangements do not con- 
stitute evidence of collusive bidding in violation of 
the Certification of Independent Price Determination. 
If protester has additional, specific information, it 
should be presented to contracting officer for possible 
forwarding to the Department of Justice. 

CONTRACTORS- -RESPONSIBILI!!'Y-- DETEWNATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTKD 

GAO does not review affirmative determinations of 
responsibility unless there is a showing of possible 
fraud on the part of the contracting officials on an 
allegation that definitive responsibility criteria 
have been misapplied. 

CONTRACTS- - NEGOTIATION- - OFFERS OR .PROPOSALS-- EVALUATION-- 
ALL8GATION OF BIAS NOT SUSTAINED 

Protester alleging bias has the burden of proof, 
and where the record fails to demonstrate bias, GAO 
regards protester's allegations as mere.speculation. 
Even if bias is proven, GAO will deny protest if there 
is no indication that it adversely affected the protes- 
ter's competitive standing. 

CONTRACTS-- PROY'ESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN Til 
PROTESTER 

Protest against cancellation and resolicitation, filed 
more than 10 working days after protester knew or should 
have known basis for protest, is untimely, and GAO will not 
consider it. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION 'S  AUTHORITY--SIZE DETERMINATION 

GAO does not consider protests relating to the 
size status of a small business because under the 
Small Business Act, 15 U.S.C. 637(b)(6), the Small 
Business Administration has conclusive authority to 
determine size status. 
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B-214034 Mcly 2, 1984 84-1 CPD 501 - Con. 
GENERAL ACCOUhlTING OFFICE--JURISDICTION--CONTRACTS-- 
PERFORMA"--CONTRACT ADMINISTRATION M.AXT&'€i 

Allegation that awardees are not meeting contract 
requirements relates to contract administration and 
is not for consideration under GAO Bid Protest 
Procedures. 

GAO will deny protest based on contracting officer's 
failure to consider responsibility of firm that was 
not low bidder, since award must be made to the lowest 
responsive, responsible bidder. 

B-214892, B-212894 May 2, 1984 84-1 CPD 502 
CONil'RACY'S--PROTESTS--GENERAL ACCOUA'TING OFFICE PROCEDURES-- 
TlBELIIVESS OF PROTEST--SOLICITATIOA' IMPROPRIETIES--APPABENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest regarding the acceptability of the awardee's 
parts are dismissed as untimely where the awardee's 
parts were identified in the solicitations as acceptable 
but the protests to GAO were not filed until after the 
closing dates for receipt of quotations. 

CONTRACTS--REQUESTS FUR QUOTA!L'IONS--SPECIFICATIONS-- 
RESTRICTIYE--AGENCY DETERMINATION TO USE LESS RESTRICTIYE 
SPECIFICATIONS 

Protester's complaints regarding the solicitations' 
identification of a competitor's parts as acceptable 
are essentially allegations that the solicitations were 
not sufficiently restrictive, a matter that GAO generally 
will not consider under its Bid Protest Procedures. 

B-214907 !.lag 2, 1984 84-1 CPD 503 
CONTRACTS-- PROTESTS- -GE?JEU-L ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATli BASIS OF PROTKST MADE KNOWN TO 
PROTESTER 

Protest not received in our Office within 10 working 
days after the protester knew or should have known 
of the basis of its protest is untimely and will not be 
considered. 
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B-214913 flay 2, 1984 84-1 CED 504 
AGENIL'S- - OF PRIVATE PARI'IES--AUTHORl TY- - CONTRACTS--SIGNATURES-- 
CONFlMI'ION--AFTER B I D  OPENING 

A b idde r ' s  post-bid opening confirmation t h a t  t h e  
ind iv idua l  who signed t h e  b id  w a s  au thor ized  t o  do 
so is  s u f f i c i e n t  t o  overcome a cha l lenge  t o  t h e  
s igne r '  s au tho r i ty .  

B-214980 May 2, 1984 84-1 CPD 5115 
CONTRACTS--NEWTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS 
RESTRICTLVE--AGENCY DETERMINAII'ION TO USE LESS RESTRICTIVE 
SPECIFICATIONS 

P r o t e s t  a s s e r r i n g  t h a t  s o l i c i t a t i o n  should be restric- 
t i v e l y  drawn t o  p l ace  p r o t e s t e r  i n  a sole-source posi-  
t i o n  i s  inappropr i a t e  f o r  review under GAO b i d  p r o t e s t  
func t ion ,  s i n c e  i t  c o n f l i c t s  wi th  o b j e c t i v e  of t h a t  
func t ion ,  s p e c i f i c a l l y ,  t o  i n su re  a t ta inment  of f u l l  and 
f r e e  competit ion.  

B-222403.4 May 3, 1984 84-2 CPD 506 
CONTRACTORS--R~SPONSIBI~ITY--DET~~INATION--DEFINITIVE 
RESPONSIBILITY CRITERIA--WHAT CONSTITUTES 

An i t e m  i n  an  RFP which provides  t h a t  a con t r ac t  may 
no t  be awarded t o  a n  o f f e r o r  which has  no t  complied 
wi th  a l l  provis ions  does no t  make o t h e r  p rov i s ions  i n  
t h e  RFP d e f i n i t i v e  r e s p o n s i b i l i t y  cri teria.  

CONIL'RAC2'S--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

A p r o t e s t  a g a i n s t  t h e  a f f i r m a t i v e  r e s p o n s i b i l i t y  de te r -  
minat ion ( involving d e f i n i t i v e  criteria) of t h e  contra-  
t o r  which w a s  f i r s t  r a i s e d  i n  comments on t h e  agency re- 
p o r t  and is  based on information i n  t h e  agency r e p o r t  i s  
untimely under our  Bid P r o t e s t  Procedures when n o t  re- 
ceived i n  our  Of f i ce  wi th in  10  days a f t e r  t h e  agency 
r e p o r t  w a s  rece ived  by t h e  p r o t e s t e r .  
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B-212403.4 M43 3, 1984 ad-3 GPD 5Q6 - GQn. 
LABOR DEPART!NT-- JURISDICTION--SERVICE CONTRACT ACII' 
VIOLATIONS 

Protest that award to offeror which does not intend to 
pay to its employees social benefits required by German 
law will constitute a violation of the Status of Forces 
Agreement with Germany involves contract administration 
which our Office will not review. 

B-214714 May 3, 1984 84-1 CPD 509 
CONTRACTS-- PROL%STS-- ISSUES I N  LITIGATION 

Protest is dismissed where the material issues are 
before a court of competent jurisdiction and the 
court has not expressed any interest in receiving GAO'S 
opinion. 

B-215056 Mcty 4,  1984 84-1 CPD 510 
CONTRACTS--PROTESTS--GENERAL ACCOUNTlNG OFFICE PROCEDURES-- 
TIMELINESS OF PROYEST--SOLICITATION IMPROPRIETIES--APPARENY' 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest alleging improprieties apparent in a soli- 
citation must be filed prior to bid opening. 

B-213356 May 7,  1984 84-1 CPD 511 
CONTBACTS--NEWTIATION--CHANGES, ETC. --ORAL - V. MRIY'TEN 

Contracting agency is authorized to conduct an 
oral solicitation where urgent need for requirement 
does not permit the delay attendant to the processing 
of a written solicitation. By necessary implication, 
oral amendments to a written solicitation, even if not 
subsequently confirmed, are also authorized where 
exigent circumstances will not permit any delay. 

CONTRACTS- - Nh'GOTIATION- - ORAL SOLICITATIONS, ETC . - - VALIDITY 

Where contracting agency solicits quotes orally, 
misunderstandings are likely to arise. 
misunderstandings concerning oral solicitation terms 
do not establish a valid basis for protest unless the 

Therefore, 
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protester shows that-it was intentionally misled by 
contracting personnel or that use of an oral solicitation 
was unreasonable under the circumstances. 

B-214015 May 7, 1984 84-1 CPD 512 
CONTRACTS--PROTESTS--ALLEGATIONS--PREMATURE 

Protest alleging that agency improperly will deny award 
to the protester is speculative and premature and will 
not be considered. 

CONl'RACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--PROTESTER 
NOT IN LINE FOR AWARD 

Protest that bid was improperly rejceted as late 
is dismissed where "late" quotation was higher than 
timely filed quotations. 
be served by our consideration of the matter because, 
even if protest was sustained, protester would not be 
in line for award. 

No useful purpose would 

COflTIiACTS--PROTESTS--PROCUREMZ"T PENDING REQUIRENENT 

Under Bid Protest Procedures, GAO considers the pro- 
priety of an award or proposed award and not general 
allegations that the agency failed to follow proce- 
dures under past and present procurements. 

CONTRACTS-- PROTESTS--SUSTAINED 

Protest is sustained where agency agrees with pro- 
tester and takes corrective action. 

B-213239 May 8, 1984 84-1 CPD 513 
BIDS--MISTAKES--CORRECl'ION--INTENDED BID PRICE--ESTABLISHMENT 
REQUIRED 

Agency properly allowed bidder to withdraw its 
bid rather than permit correction where, although 
there was clear and convincing evidence that a mistake 
had occurred in totaling the bidder's direct costs, the 
only evidence that other components of the bid would 
be unaffected by a change in the amount for direct costs 
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was the bidder' s affidayit, and the cor.rected bZd (assum- 
ing the other components remained unaffected) would come 
within approximately 1.5 percent of the next low bid. 

B-213725 May 8, 1984 84-1 CPD 514 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- 
NTNIMUM NEEDS--ADMINISTRAY'IVE DETERMINATION 

Protest alleging that technical support services 
to be procured by agency are not germane to agency's 
responsibilities and is duplicative of efforts undertaken 
by other government agencies is denied where protester 
fails to demonstrate that agency has exercised its dis- 
cretion unreasonably in establishing its minimum needs. 

CONTRA CY'S- -NE WTIATION- - SOLE-SOURCE BASIS- - ONE KNOWN SOURCE 

Agency decision to sole-source contract to Federal 
Contract Research Center (FCRC) is justified where 
record shows that reasonable basis exists for agency 
determination that only FCRC could meet agency's needs. 

CONTRACTS- -PRO!!'ESTS- - INTERESTED PARTY REQUIREMNY'--PROTESTER 
NOT I N  LINE FOR AWARD 

Where agency decision to sole-source contract to 
FCRC is justified, private corporation is not an 
incerested party to question qualifications of parti- 
cular FCRC-awarded contract since private corporation 
would not be eligible for award. 

B-213581, B-213668 May 9, 1984 84-1 CPD 575 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--QUALIFIED PRODUCTS-- 
LISTING-REMOVAL FROM LIST 

Whether a product should be removed from a qualified 
products list is a matter f o r  the determination of the 
qualifying activity, and GAO will not question that 
determination unless it is shown to be arbitrary or 
capricious. 
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E-213581, B-213668 9, 1988 84-1 CpO 515 
B I D S - - R E S P O N S I V E N E S S - - S T I O i V  RE&UIBEJBI?TS SA!l'ISFlX'D-- 
OFFERED PRODUCTS ON QUALIFIED PRODUCTS LIST 

Where invitation required that offered products be 
on the applicable qualified products list, bid of 
items on the list is responsive notwithstanding com- 
petitor's complaint that requalification should be 
required, since bid does not take exception to invi- 
tation's requirements. 

CONY'RA CYORS- - RESPONSIBILITY - - DEY'ERMl NATION- - REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

Whether contractor performance will comply with the 
invitation's specifications relates to the bidder's 
responsibility and to contract administration. GAO 
does not review affirmative determinations of respon- 
sibility except in circumstances not present here, and 
contract administration is a function of the contracting 
agency. 

CONTRACTS--PROTESTS--GENERAL ACCOUNL'ING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER--FAILURE TO MEET QUALIFIED PRODUCTS LIST REQUIREMENIL' 

A protest that competitor's product, although on 
the applicable qualified products list, does not 
meet the requirements for qualification, must be 
filed within 10 days of the discovery of the alleged 
defect in the competitor's parts. 

CONTMCTS--PROTESTS--WHAT CONSTITUTES PROTESY' 

In a protest to the agency, a protester need not 
expressly state that it "protests"; rather, the intent 
to protest may be conveyed by an expression of dis- 
satisfaction and a request for corrective action. 



€3-213796, B-213820 9, 1984 84-1 CPD 516 
BIDS-- COMPETITM? SYSTEA-- GOYERNmNT OMVED h ' Q U m h ' T ,  
FACILITIES, ETC. USE- -CONTRACTS TO OPERATE G0VER"NT 
FACILITIES 

Regulation stating that contractors should furnish all 
facilities needed for the performance of government con- 
tracts applies to contracts normally performed with a 
contractor's own facilities and is not applicable to 
contracts for the operation of government facilities, 
which necessarily requires contractor use of government 
owned facilities and equipment. Thus, the regulation does 
not prevent the government from contract for the operation 
of a government-owned laundry and dry cleaning facility. 

BIDS--INVITATION FOR BIDS--SPECIFICATIONS--RESTRICTIVE-- 
WCO - V. COCO BASIS 

Contention that a solicitation seeking bids to 
provide laundry and dry cleaning services in a 
government-owned/contractor-operated (GOCO) faci- 
lity is unduly restrictive because it does not per- 
mit bids on a contractor-owned/contractor-operated basis 
will not be considered because the decision to have the 
services performed in a GOCO facility i s  a management/ 
policy determination for the agency to make and is not 
reviewable under GAO'S Bid Protest Procedures. 

B-213835 May 10, 3984 1.:- 
TRANSPORTATION- - HOUSEHOLD EEFECTS- - DAMAGE, LOSS, ETC. --CLAIMS 

Where it cannot be established clearly whether cer- 
tain losses and damages to household goods occured 
while the shipment was in the custody of the carrier or 
the government, which acted as a participating carrier, 
the Navy should compromise the claim against the carrier for 
50 percent of the carrier's contractual liability contingent 
upon the carrier's prompt settlement at this amount, 
as provided in an agreement between the military services 
and representatives of the carrier industry. 
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R-2129311 May 14, 3984 84-1 C,D 517 
COflTRACTORS- -Ii%SPOflSIBILITY- -DETENINATION- -8EVIEW BY GAO- - 
AFFIRMATm FINDIiVG ACCEPTb'D 

GAO will not review affirmative determination of 
responsibility absent circumstances not applicable 
here. 

CONl'RACTS-- NEGOTIATION--OFF%'RS OR PROPOSALS-- EVALUATION-- 
COWETITl VE RANGE EXC&USION--REASONABLhWESS 

Initial proposal is properly excluded from the 
competitive range where information necessary to 
evaluate the proposal was omitted. 

CON!Z!!C!PS--NEGOTIATION--OFFERS OR PROPOSALS- -EVALUATION-- 
CRII'ERIA- -APPLICATION OF CRITERLA 

Protest that procuring activity arbitrarily relaxed 
specifications to make awardee's proposal acceptable 
is without merit where RFP contemplates offerors pro- 
posing alternate specifications and awardee proposed 
such specifications and provided rationale required by 
the RFP. 

B-213234 May 14, 2984 84-1 CPD 518 
BIDS--RESPONSIVENBSS--DESCRIPTIVE LI!l'ERATURE--ADEQUACY 

Where clause in invitation for bids requires sub- 
mission of manufacturer's descriptive literature 
showing compliance with requirements in 14 specific 
areas, only reasonable reading of clause is that 
descriptive literature must show compliance with 
essential requirements in those areas and need not 
show compliance with every detail of specifications. 

Protester's disagreemelit  w i t i i  aselicy ueteruiudtioii 
that awardee's descriptive literature showed compliance 
with essential requirements of specifications is not 
sufficient to overturn that determination, since that 
determination must stand unless it is shown to be clearly 
unreasonable. 

66 



B-223149 May 1 4 ,  1 9 8 4  84-1 CPD 519 
CONTRACTS--IN-HOUSE PERFORMANCE V. CONTRACTING OUT-- COST 
COWARISON--ADMINISTRATIVE APPEAE UPHOLDING DETERMINAYION YO 
PERFORM IN-HOUSE--RhASONABLENESS OF APPEAL DETEmINATION 

Protest alleging that contracting agency failed to 
recognize past scatistics and actual employment oppor- 
tunities for federal employees affected by contracting 
out under Circular A-76 is denied, since situation 
is largely judgmental matter and, while protester may 
disagree with contracting agency as to employment outlook, 
that does not mean that contracting agency's own forecast 
€or its employees is wrong. 

B-223188 May 14,  1984 84-1 CPD 520 
CONTRACTS--NEGO!L'IATION--REQUESTS FOR PROPOSALS--CONSTRUCTION-- 
ORAL ADVICE 

Where only evidence in the record indicates that the 
agency received protester's request for clarification 
of specifications the afternoon before the closing date for 
receipt of proposals, the agency acted reasonably by not 
responding t o  the request since there was insufficient 
time for a reply to reach prospective offerors before sub- 
mission of their offers and there was no apparent need to 
issue a clarification. 

Agency's refusal to respond to request for clarifi- 
cation of specifications by telephone is reasonable 
in that there was insufficient time to reach all offerors 
and it is discretionary to provide oral explanations. 

CONTRACTS--PBOTESTS--GENERAL ACCOUNY'ING OFFICE PROCEDURES-- 
TImLINESS OF PROTEST--SOLICl TATION IMPROPRIEl'IES--APPARENT 
PRIOR TO CLOSING DATE FOR RECEIPT OF PROPOSALS 

Protest that there Were deficiencies in solicitation 
specification is untimely where filed after the closing 
date for receipt of proposals. 
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B-2i3297 14, 198g 8d-1 CRp 521 
CONTR4CTS--OPTIONS--EXERCTsE--AL”ZN.TST’RATZJ’E D.TSCRET.TON 

Protest that an option to lease secure facsimile 
machines was improperly exercised is denied, since 
the protester has not shown that the contracting 
agency did not follow applicable regulations or acted 
unreasonably. 

B-213774 May 14, 1984 
TRANSPORTATION--CARRIERS--LIABILITY--EyIDENCE 

Under applicable regulations, the government may terminate 
a shipment prior to delivery and separately arrange for 
onward movement to the destination when the shipment 
becomes frustrated due to nontraceable or nonavailable 
documentation attributable to the fault of the carrier 
or its agents. Here, however, the charge for the separate 
delivery was improperly deducted from the carrier’s bill 
where the evidence did not establish that the documenta- 
tion became lost when the shipment was still in the carr- 
ier’s control. 

B-213080 !day 15, 1984 84-1 CPD 524 
BIDS--MISTAKES--CORRECTION--EVIDENCE OF ERROR--WORKSHEETS 

Where mistake in bid is alleged prior to award and the 
bidder presents clear and convincing evidence of a 
mistake in the bid and of the bid actually intended by 
submitting worksheets used in preparing cost estimates 
and where bid as corrected remains low, there is a rea- 
sonable basis for the agency determination to allow bid 
correction so as to reflect the intended bid. 

B-213842 May 15, 1984 
TRANSPORTATION-- CARRIERS- - LIABILITY- -EVIDENCE 

Where new evidence submitted by carrier establishes 
that seal applied to shipment at origin was the same 
seal broken at destination, carrier has established 
clear seal record, and reasonable presumption arises 
that no loss occured in transit. 
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R-214142.2 May 1 5 ,  1984 84-2 CPD 526 
CONTRACTS--PROTESTS--WT CONSTITUTES PROTEST 

T i m e  f o r  f i x i n g  d a t e  of p r o t e s t  i s  when p r o t e s t  is made 
and no t  when p r o t e s t e r  i n d i c a t e s  an  i n t e n t i o n  t o  f i l e  
a f u t u r e  p r o t e s t .  

B-214905 May I S ,  1984 84-1 CPD 527 
CLAIMS--PRIORITY--TAXES - V. COMPETING CLAIH 

Payment of withheld c o n t r a c t  funds t h a t  are claimed 
by payment bond su re ty ,  t h e  DOL f o r  wage underpay- 
ments, and t h e  IRS f o r  t a x  indebtedness  may be made i n  
t h e  f u l l  amount of t h e  DOL claim, then  of t h e  IRS claim, 
wi th  t h e  remaining balance payable t o  t h e  sure ty .  

B-211645 May 18, 1984 84-1 CPD 528 
CONTRACY'S--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
PROYESTER NOT IN LINE FOR AWARD 

Even i f  p r o t e s t e r  could have reduced i t s  p r i c e  by 
$2.2 m i l l i o n  had p r o t e s t e r  known of re laxed  requi re -  
ments a l l eged ly  appl ied  t o  s e l e c t e d  vendor, GAO 
- i n  camera review d i s c l o s e s  t h a t  p r o t e s t e r  would no t  
have been competit ive.  P r o t e s t e r  t h e r e f o r e  was not  
pre judiced  and p r o t e s t  is  academic. 

B-213844.2, B-214343 May 18, 1984 84-1 CPD 529 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCb'DURh'S-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRLETEIS--APPARENT PRIOR 
PRIOR TO B I D  OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t s  t h a t  t h e  con t r ac t ing  agency improperly restric- 
t e d  competit ion f o r  shipboard pump impe l l e r s  by c i t i n g  
a p a r t i c u l a r  manufacturer 's  code and p a r t  number is 
dismissed where t h e  p r o t e s t s  were rece ived  a f t e r  b id  
opening . 

B-214180 May 18, 1984 84-1 CPD 530 
BIDS--INVITATION FOR BIDS--SPECIFICATIUNS--MINIMUM NEEDS 
RE&UIREMENT--ADMTI?ISTRATIVE DETERMINATION--REASONABLENESS 

P r o t e s t e r ' s  conten t ion  t h a t  a s o l i c i t a t i o n  require-  
ment should be i n t e r p r e t e d  more r e s t r i c t i v e l y  than in- 
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tneded by the agency will not be consAdered. since i t  
is contrary to the purpose of the bid protest function 
to assure that full and free competition is attained. 

CONTRACTS--PROTESTS--GEN8RAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITA!l'ION IBPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

GAO dismisses a protest alleging that the contracting 
agency's interpretation of a solicitation requirement 
is inconsistent with a Determination by the Undersecre- 
-tary of Defense establishing the conditions for such 
procurements. Since the protester was aware that the 
solicitation language clearly differed from that in the 
Determination it should have requested clarification 
from the agency prior to bid opening. 
the matter is now essentially academic, because a sub- 
sequent modification to the Determination establishes 
that the agency's interpretation, which expanded the 
field of competition, was proper. 

In addition, 

B-214737.3 May 18, 1984 84-1 CPD 531 
CONTRACTS--PRO!L'ESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IWROPRIETIES--APPARENT 
PRIOR TO BID OPENIK'/CLOSIiVG DATE FOR PROPOSALS 

A protest against an alleged impropriety in an invi- 
tation for bids submitted in an envelope which the 
agency did not open until bid opening because of a 
reasonable belief that the envelope contained a bid is 
untimely because GAO Bid Protesc Procedures require 
the filing of a protest prior to, not at, bid opening. 

B-295482 May 21, 1984 
TRANSPORTATION--RATES--EXPLOSIVES--POINT-TO-POINT SPECIFIC 
M T E  APPLICABLE 

The fact that government bills of lading did not use 
the exact point of origin designation set forth in a 
published point-to-point specific rate for shipment 
of surplus powder fails to establish that the government 
intended to apply a substantially higher mileage rate, 
since it is illogical to assume the lower rate does not 
apply 
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B-2136Q6.2 &lay 21,.2984 84-2 CPD 533' 
CONTRACTS--PROTESTS--GENEML ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--FAILURE TO DILIGENTLY PURSUE PROTEST 

GAO w i l l  no t  reopen case which was c losed  because t h e  
p r o t e s t e r  d id  n o t  send a t imely i n d i c a t i o n  of i t s  con- 
t inued i n t e r e s t  i n  t h e  p r o t e s t  t o  GAO a f t e r  r ece iv ing  
t h e  agency r e p o r t  where t h e  p r o t e s t e r  submits comments 
on t h e  r e p o r t  more than 5 weeks a f t e r  GAO requested a 
s ta tement  of cont inuing i n t e r e s t  i n  t h e  p r o t e s t  w i th in  
10  working days and p r o t e s t e r  does no t  p re sen t  any rea- 
son f o r  no t  commenting wi th in  t h e  t i m e  p rescr ibed .  

B-233607.2, E-213608.2 May 21, 1984 84-1 CPD 534 
CONTRACTS--PROTESY'S--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROYEST--FAILURh' TO DILIGENTLY PURSUE PROTEST 

GAO w i l l  n o t  reopen cases which w e r e  c losed  because 
the p r o t e s t e r  d i d  no t  send an  i n d i c a t i o n  of i t s  con- 
t inued  i n t e r e s t  i n  t h e  p r o t e s t s  w i th in  10 days a f t e r  
r ece iv ing  t h e  agency r e p o r t  where p r o t e s t e r  a l l e g e s  
no t  t o  have received le t ter  from GAO reques t ing  such 
a s ta tement  because p r o t e s t e r  i s  charged wi th  construc- 
t i ve  knowledge of t h i s  ob l iga t ion .  

B-215139 May 21, 1984 84-1 CPD 535 
CONTRACTS--NEGOTIATION--LATE PROPOSALS AND QUOTATIONS-- 
GOVERNMENT MISHANDLING DETERMINATION 

P r o t e s t e r ' s  proposal ,  de l ive red  by commercial carrier, 
which w a s  l a te  because i t  w a s  misaddressed t o  an  o f f i c e  
o t h e r  than  t h a t  designated i n  t h e  s o l i c i t a t i o n ,  w a s  pro- 
p e r l y  r e j e c t e d  s i n c e  improper government a c t i o n  w a s  n o t  
t h e  paramount cause f o r  t h e  la te  r e c e i p t .  

B-212533 May 22, 1984 84-1 CPD 536 
CODTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DAY% BASIS OF PROYEST MADE KNOWN TO 
PROTESTER--WHAT CONSTITUTh'S NOTICE 

P r o t e s t  t h a t  equipment o f f e r e d  by proposed awardee under 
s t e p  one of two-step procurement does no t  m e e t  s o l i c i -  
t a t i o n ' s  mandatory s p e c i f i c a t i o n s  is  t imely even though 
i n i t i a l l y  submitted more than  2 months a f t e r  con t r ac t ing  
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agency announced in Commerce Business Daily CCBD) that 
protester's and proposed awardee's offers under step one 
were both considered acceptable. 
indicate what equipment had been offered and protester 
states it was first told what proposed awardee's offered 
models were on or about step-two bid opening date. 
absence of any evidence to show that protester knew basis 
for protest earlier, protest initially filed within 10 
days after protester was told what models its competitor 
had offered meets timeliness requirements of section 
21.2(b)(2) of GAO Bid Protest Procedures. Distinguishes 
B-189661, Feb. 3, 1978 and B-189071, Oct. 3 ,  1977. 

CBD announcement did not 

In the 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--NEW ISSUES--UNRELATED TO ORIGINAL 
PRUTEST BASIS 

Issues raised in supplemental protest letter filed 2 
months after initial protst must independently satisfy 
timeliness requirements. 
supplemental protest within 10 days after receipt of 
information from contracting agency under Freedom of 
Information Act ( F O I A ) ,  record shows that FOIA informa- 
tion did not  reveal basis for protest and protester-- 
which was very familiar with equipment offered by pro- 
posed awardee as evidenced by the initial protest--should 
have known the new issues raised in supplemental letter 
when it filed initial protest. Therefore, later-raised 
issues are untimely and will not be considered. 

Even though protester filed 

CONTBACII'S--!L'WO-STEP PROCUREXNT--STEP ONE-- OFFERS OR PROPOSALS- 
EVALUATION- -TECHNICAL ACCEPTABILITY 

Protest that word processing system offered by Low bidder 
under two-step procurement should have been rejected as 
technically not acceptable is denied where GAO cannot 
find that contracting agency's determination of low bidder's 
technical acceptability was unreasonable or inconsistent with 
solicitation's requirements. 
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B-222666 Mag 22, 1984 84-1 CPD 53? 
CONTRACTS--G€UNT-WNDED ?ROCUREMENT&-PROTEST 2'XXEL.TNEStS 

In state procurement funded by federal grant, a 
complaint alleging deficiencies apparent on the 
face of a solicitation must be filed before bid 
opening. Where conflicting statements of the com- 
plainant and the grantor agency are the only evidence 
of alleged instructions that complainant should delay 
filing its complaint until after bid opening, the 
complainant has not met its burden of proving that 
such instructions were given. 
was filed after bid opening, it is untimely. 

Accordingly, where complaint 

CONTRACTS--G"NT-FUNDED PROCUREME2VL'S--PROTESTS--INTERESTED 
PARTY REQUIREMENT--POTENTIAL SUBCONTRACTORS 

GAO, under its procedures for reviewing the propriety 
of procurements conducted by grantees, will consider a 
complaint from a potential subcontractor that specifi- 
cations in a solicitation issued by a grantee unduly 
restricted competition. 

B-212994 May 22, 1984 84-1 CPD 538 
CONTRACTS--GRANT-FUNDED PROCURE%EflTS--BIDS--COSl'S I N  BID-- 
UNDERSTATED 

An allegation that an awardee unreasonably understated 
certain costs in its offer is without merit where award 
was not based on cost and, even if the costs were under- 
stated, there is no evidence that the awardee's bid 
would have been more costly than the complainant's. 

CONTRACTS--GRANT-FUNDED PROCUREmNTS--BIDS--LIFE CYCLE COSTS-- 
SUBSTANTIATION 

A grantee agency may reject a bid where the sources of the 
life cycle cost estimates contained in the bid are not 
substantiated. 

B-2131146.4 May 22, 1984 84-1 CPD 539 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--RZVlEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAQ does not review affirmative determination of 
responsibility unless there is a showing of possible 
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fraud on the part of the concracting officials or an 
allegation that definitive responsibility criteria have 
been misapplied. 

CONTRACTS-- NEWTIATION- -COMPE!l'ITION-- INCUMBEPL' CONTRACTOR-- 
COMPETITIVE ADVANTAGE 

Solicitation requirements are not objectionable 
merely because they might be more easily met by an 
incumbent contractor than by other offerors; a com- 
petitive advantage gained by virture of a firm's in- 
combency is not an unfair advantage which must be 
eliminated. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protests based upon alleged solicitation improprieties 
which are apparent prior to the closing date for 
receipt of proposals must be filed prior to that date. 
4 C.F.R. 21.2(b) (1) (1983). 

B-213059 May 22, 1984 84-1 CPD 540 
BIDS--INYITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-- 
JUSTIFIATION--INACCURATE SPECIFICATIONS 

The use of specifications which do not adequately 
describe the government's actual needs provides a 
compelling reason to cancel an invitation after bid 
opening where necessary revisions to the specifications 
are material. 

B-223059 May 22, 1984 84-1 CPD 540 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION 'S AUTHORITY--CERI'IFICATE OF COMPETENCY-- 
ISSUANCE EFFECT ON CANCELLATION OF SOLICITATION 

The Small Business Administration's issuance of a 
certificate of competency requires that the contracting 
agency not require the bidder to meet any other standards 
of responsibility, but does not compel the government to 
make an award if the specifications are found defective. 
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B-213245.3 May 22, 1984 84-2 CPD 54l 
CONTRACTS-- PROTESTS--GENERA L ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

Orig ina l  dec i s ion  sus t a in ing  a p r o t e s t  is af f i rmed where 
i n t e r e s t e d  p a r t y  f a i l s  t o  e s t a b l i s h  i n  i t s  recons idera t ion  
reques t  t h a t  t he  dec is ion  w a s  based on e r r o r s  of l a w  o r  
did not  t ake  i n t o  cons idera t ion  a l l  r e l evan t  evidence 
and arguments t imely presented. 

B-213575 May 22, 1984 84-1 CPD 543 
CONTRACTS--NEGOTIATION--COMPETITION--FAILURE TO SOLICIT FROM 
ALL SOURCES 

An o f f e r o r  bea r s  t h e  r i s k  of nonreceipt  o r  de lay  
i n  r e c e i p t  of s o l i c i t a t i o n s  absent  subs t an t ive  proof 
t h a t  t h e  agency d e l i b e r a t e l y  attempted t o  exclude t h e  
o f f e r o r  from p a r t i c i p a t i n g  i n  t h e  procurement. 
f i n d s  t h a t  t h e  p r o t e s t e r ' s  f a i l u r e  t o  submit an o f f e r  by t h e  
c los ing  da te  f o r  submission of proposals  w a s ,  u l t ima te ly ,  
t h e  p r o t e s t e r ' s  own f a u l t .  

GAO 

CONTRACTS--1JEGOTIAYION--LATE PROPOSALS AND QUOTATIONS--RULE-- 
EXCEPTIONS--APPLICABILITY 

P r o t e s t e r ' s  a t tempt  t o  submit a la te  proposal  
w a s  p roper ly  r e j e c t e d  by the  con t r ac t ing  agency 
s i n c e  any proposal  p r o t e s t e r  could have submitted 
would no t  have m e t  except ions l i s t e d  i n  t h e  s o l i c i -  
t a t i o n  f o r  t h e  cons idera t ion  of l a te  o f f e r s .  

B-213677 May 22, 1984 84-1 CPD 544 
BIDS--RESFOh'SIVENESS--SOLICITATION REQUIREMENTS NOT SATISFIED- 
CONFOMBILITY OF EQUIPMENY', ETC. OFFERED 

Where p r o t e s t e r  b i d  a two-roll  f la twork  commercial 
i r o n e r  i n  response t o  a s p e c i f i c a t i o n  which c a l l e d  
f o r  a f o u r - r o l l  i rone r ,  b id  w a s  p roper ly  r e j e c t e d  as 
nonresponsive. 
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B-213677 May 22, 1984 84-1 CPD 544 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEMRES-- 
TINELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Allegation that it was improper for agency to use 
design specifications as opposed to performance a 
specifications will not be considered because it 
was untimely raised after bid opening. 

B-213784 May 22, 1984 
C.LA IMS- -TRA.NSPORTATION- -EVIDENCE- -SUFFICIENCY 

Evidence of carrier’s failure to deliver the same 
goods at destination as received at origin and amount of 
damages establish liability of carrier for loss in 
transit; burden is then on carrier to rebut prima facie 
case of liability. 

B213900 May 22, 1984 84-1 CPD 545 
BIDS--QUALIFIED--BID NONRESPONSIVE 

The award of government contracts by formal adver- 
tising must be made on the smae terms that were 
offered to all bidders by the invitation. Although 
inconsequential or immaterial defects or variations 
that do not affect price, quantity or quality may be 
waived, an irregularity in a bid resulting in benefits 
to a bidder not extended to all bidders by the invita- 
tion renders the bid nonresponsive. 

B-213978 May 22, 1984 84-1 CPD 546 
CONTRACTS--AWARDS--PROTEST PENDING- LEGALITY OF AWARD 

Award of a contract notwithstanding notice of a 
protest is a procedural deficiency that does not 
affect the validity of an award. 

COiVTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND FINAL-- 
AMBIGUOUS--CLARIFICATION PROPRIETY 
When after submission of best and final offers, 
information is requested for the purpose of 
eliminating a minor uncertainty or irregularity, 
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r a t h e r  than  for determining whether proposals axe 
acceptable ,  and o f f e r o r s  are no t  permit ted t o  change 
t h e i r  p roposa ls ,  c l a r i f i c a t i o n  r a t h e r  than  d iscuss ion  
has  occurred,  and new b e s t  and f l n a l  o f f e r s  are no t  
required.  

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PRQTESTER 

When only evidence on an  i s s u e  of f a c t  is  a pro- 
tester's s ta tement  t h a t  c o n f l i c t s  wi th  t h a t  of 
con t r ac t ing  o f f i c i a l s ,  t h e  p r o t e s t e r  has  no t  car- 
r i e d  i t s  burden of proof.  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TLVELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

GAO Bid P r o t e s t  Procedures r e q u i r e  a l l eged  d e f i c i e n c i e s  
t h a t  are apparent  on t h e  f a c e  of an  amendment t o  be 
p ro te s t ed  before  t h e  next  c los ing  d a t e  and o t h e r  a l l eged  
impropr i e t i e s  t o  be p ro te s t ed  wi th in  10  working days 
a f t e r  t h e  b a s i s  f o r  p r o t e s t  is known o r  should have been 
known. P r o t e s t  t h a t  does no t  m e e t  t hese  cri teria w i l l  be  
dismissed as untimely. 

3-214036.2 Mag 22, 1984 84-1 CPD 547 
CONII'RACTS-- PROTESTS--ALLEGATIONS- -SPECULATIVE 

Allega t ions  unsupported by evidence i n  t h e  w r i t t e n  
record are regarded as mere specula t ion .  

CONTRACTS--PROTESTS--CONFEIzr;NCES--REQUEST DENIED--PROTEST NOT 
FOR CONSIDERATION ON THE MERITS 

Where i t  i s  clear t h a t  a p r o t e s t  involves  matters 
which GAO does not  consider ,  GAO w i l l  d ismiss  p r o t e s t  
without  holding a conference which would serve no use- 
f u l  purpose. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETERMINATION--NONRESPOI?SIBILITY FINDING--CERI'IFICATE OF 
COMFETENCY REQUIRh7@NT 

Absent a showing of f r aud  o r  bad f a i t h  on t h e  p a r t  of 
con t r ac t ing  o f f i c i a l s ,  GAO w i l l  n o t  review a con t rac t ing  
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officer's determination that a small business concern 
is nonresponsible where the SBA affirms that determination 
by refusing to issue a certificate of competency. 

B-214295 MUZ~ 22, 1984 84-1 CPD 548 
CONTRACTS--NhSOTIATION--REQUESTS FOR PROPOSALS--CANCELLATION-- 
REASONABLE BASIS--CHANGED CONDITIONS, NEEDS, ETC. 

I n  a negotiated procurement, cancellation of a 
solicitation requires only a reasonable basis, as 
distinguished from the cogent and compelling reason 
required to cancel a formally advertised solicitation 
after bid opening. 
solicitation for a lease that has been negotiated. 

This rule also applies to a 

CONTRACTS-- PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS--FUTUURE 
PROCUREMZ'NTS 

GAO will not retain jurisdiction of a protest when 
the solicitation has been properly canceled, even though 
the protester so requests. If, upon issuance of a 
new solicitation, the protester believes it has been im- 
properly excluded from the competition, it may file a 
new protest under GAO Bid Protest Procedures. 

CONTRACTS-- PROTESTS--MOOT, ACADEMIC, ETC. QUESTIOIVS-- 
SOLICITATION CANCELED 

As a general rule, cancellation of a solicitation 
renders a protest alleging that an agency does not 
intend to adhere to the evaluation criteria announ- 
ced in that solicitation academic, and GAO will dismiss 
the matter. 

B-214594.2 May 22, 1984 84-1 CPD 549 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS--FUTURE 
PROCUREMENTS 

Methods and procedures employed by Defense 
Contract Administrathe Services Region in 
conducting preaward survey are not for review under 
GAO Bid Protest Procedures, which are reserved for 
determining the propriety o€ an award or proposed award 
of a government contract. 
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B-214594.2 M a y  22, 1984 84-1 CRD 549 - Con. 
CONTRACTS--SHALL BUSINESS CONCERNS--AWARDS--Rr;SiPONSTBILlirY 
DETEEMIflATZON--NONRESPONSIBILITY FJNDIflG--REUEW BY GAO 

Small Business Administration is authorized by 
statute to determine conclusively all elements of 
small business responsibility. If it refuses to 
issue a certificate of competency, GAO regards this 
as an affirmation of the contracting agency's non- 
responsibility determination, reviewable only if 
there is a showing of possible fraud or bad faith on 
the part of contracting officials or that material 
evidence was not considered by SBA. 

B-214612.2 May 22, 1984 84-1 CPD 550 
CONTRACTS--PROTESTS--GENERAL ACCOUNTIflG OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

Prior decision is affirmed where request for 
reconsideration fails to specify information not 
previously considered or to demonstrate that 
errors of law exist in the prior decision. 

B-214918 May 22, 1984 84-1 CPD 551 
CONT'RAC!I'OBS-- RESPOh'SIBILITY- - D E T ~ ~ I V A T I O ~ - - ~ ~ V ~ E W  BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO does not review affirmative determinations of 
responsibility except in limited circumstances. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS-- 
PERFORMANCE--CONTRACT ADMINISTRATION MATTER 

Whether contractor performs in accordance with 
all the terms and conditions of the contract is 
a matter of contract administration, which is the 
responsibility of the procuring agency and not GAO. 

B-214946 May 22, 1984 84-1 CPD 552 
CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

To establish bad faith, the courts and GAO require 
presentation of virtually irrefutable proof that 
government officials had a "specific and malicious 
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intent" to injure the protester. Neithex coplrpunica- 
tions between contracting officials and the Small 
Business Admlnistration (SBA) nor the fact that SBA 
headquarters does not concur with the proposed affir- 
mative determination of a regional office meets this 
criterion. 

CONTRACTS--SMALL BUSINESS CONCERNS--A WARDS- - DELAYED- - 
CERTIFICATE OF COMPETENCY PROCESSING TIME 

Contracting officer is only required to withhold award 
for up to 15 working days following receipt by SBA of 
a nonresponsibility determination, so that award appro- 
ximately 6 months after preaward survey in which ques- 
tions were raised concerning protester's financial re- 
sources is not improper. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMLL BUSINESS 
ADMINISTRATION 'S  AUTHORITY- - CERTIFICATE OF COMPETENCY-- 
CONCLUSIVENESS 

GAO generally will not review a Small Business 
Administration (SBA) decision to issue or not to 
issue a certificate of competency, since the Small 
Business Act gives SBA conclusive authority to deter- 
mine all elements of small business responsibility. The 
only exceptions are when there is a showing of possi- 
ble fraud or bad faith on the part of contracting offi- 
cials or when it is alleged that SBA did not follow its 
own regulations or did not consider material information 
in denying the certificate of competency. 

There is no requirement that an offeror be provided an 
opportunity to submit information other than that in 
its initial application for a certificate of competency. 
To avail themselves of the protections provided by 
statute and regulation against possible unreasonable 
nonresponsibility determinations, small business concerns 
must file complete and acceptable applications with the 
Small Business Administration. 

Unsuccessful applicant for a certificate of 
competency may request a meeting with the Small 
Business Administration to discuss the matter. 
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Suchmeet ings,  however, are f o r  t h e  sole puxpose 
of enabl ing  the app l i can t  t o  improve o r  c o r r e c t  
d e f i c i e n c i e s ,  and do n o t  provide a b a s i s  f o r  re- 
opening t h e  procurement f o r  whlch t h e  c e r t i f i c a t e  
has  been denied. 

B-224948 May 22, 1984 84-1 CPD 553 
CONTRACTS-- DISCOUNTS-- PAYMENT DATE DETERMINATION 

Where c o n t r a c t  p rovis ion  states t h a t  f o r  t h e  purpose 
of earn ing  a prompt payment discount  payment is  deemed 
made on t h e  d a t e  t h e  government check i s  mailed,  t h a t  
p rovis ion  con t ro l s .  

B-214985 May 22, 1984 84-1 CPD 554 
CLAIMS- -PRIORITY- -TAXES - V. COMPETING CLAIMS 

Where a Miller A c t  payment bond s u r e t y  and t h e  con t r ac to r  
had n o t i f i e d  t h e  agency of t h e  s u r e t y ’ s  r i g h t  t o  any 
con t r ac t  r e t a inages ,  bu t  where t h e  agency had erroneously 
made f i n a l  payment t o  t he  con t r ac to r  and a f e d e r a l  tax 
l i e n  had a t tached  t o  t h e  f i n a l  payment before  t h e  con- 
t r a c t o r  could forward t h e  f i n a l  payment t o  the  su re ty ,  
t h e  agency i s  not  l i a b l e  t o  t h e  s u r e t y  s i n c e  a t a x  c l a i m  
has  p r i o r i t y  over t h e  claim of a payment bond sure ty .  

B-214993 May 22, 1984 84-1 CPD 555 
CONTRACTS--PROTESTS--GL”3?AL ACCOUNTING OFFICE PROCLDURES-- 
TImLINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO B I D  OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a g a i n s t  de fec t ive  s p e c i f i c a t i o n s  i s  dis-  
missed as untimely when not  received by con t r ac t ing  
agency o r  GAO p r i o r  t o  t h e  time set f o r  b id  opening. 

B-215030 May 22, 1984 84-1 CPD 556 
BIDDERS--QUALIFICATIONS--MANUFACTURER OR DEALER-- 
ADMINISTRATIVE DETERMINATION--LABOR DEPARTMENT REYIEW 

Whether o f f e r o r  i s  r egu la r  d e a l e r  o r  manufacturer under 
Walsh-Healey A c t  is  f o r  determinat ion by con t r ac t ing  
agency s u b j e c t  t o  f i n a l  review by Small Business Adminis- 
t r a t i o n ,  where o f f e r o r  is s m a l l  business ,  and Depart- 
ment of Labor and, thus,  w i l l  no t  be considered by GAO. 
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B-2l5lQO flay 22, 1 9 8 4  84-2 CrpP 55? 
CONTRACTS--?ROTESTS--GENEmL ACCOUNTJNG OFFJCE PROCEDURES-- 
TIMELINESS OF PRO!l'EST--AD?%'RSE AGENCY ACTION EFFECT 

Where initial protest to contracting agency 
is timely filed, subsequent protest to GAO is 
dismissed as untimely. 

B-213603.2 May 23, 1984 84-1 CPD 558 
CONTRACTS--NEGOTIATION--LATE PROPOSALS AND QUOTATIONS--HAND 
CARRIED--DELAY NOT DUE TO GOVERNMENT ACTION 

Hand-delivered proposal received after time set for 
receipt of proposals may not be considered under late 
proposal clause where significant cause of late deli- 
very was protester's failure to allow sufficient time 
for delivery rather than wrong directions given pro- 
tester's representative by General Services Admini- 
stration guard. 

B-214500 May 23, 1984 84-1 CPD 559 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION 'S AUTHORITY--Ch'RTIFICATE OF COMPETENCY 

Protest is dismissed where question of small 
business bidder's responsibility is properly before 
Small Business Administration for possible issuance 
of certificate of competency. 

B-224662 May 23, 1984 84-1 CPD 560 
CONTEACTS-- PROTESTS--MOOT, ACADL"C, ETC. QUE.STIONS-- 
SOLICITATION CANCELED 

Protest that awardee's bid was nonresponsive is dis- 
missed as academic where the contract award and the 
solicitation have been canceled. 

B-214814 May 23, 1984 84-1 CPD 561 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROYEST--SOLICITATION WROPR~ETIES--AE?ARENT 
PRIOR TO CLOSING DATE FOR RECEIPT OF PROPOSALS 

Protest alleging that solicitation requirement is unduly 
restrictive is untimely and not for consideration Since 
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p r o t e s t  w a s  no t  x i l e d  with our O,ff&ce untgl a,ftex t h e  
c los ing  d a t e  f o r  r e c e i p t  of proposals .  

B-214924 Mag 23, 1984 84-1 CPD 562 
BIDDERS--QUALIFICATIONS--MUFACTURER OR DEALER--AD/dINISTRA!L'ILT 
DETERMINATION--LABOR DEPARTMENT REVIEW 

GAO does no t  review whether an  o f f e r o r  is  a regu- 
l a r  d e a l e r  or  manufacturer under t h e  Walsh-Healey 
A c t ,  s i n c e  by l a w  t h e  matter i s  f o r  t h e  con t r ac t ing  
agency's determinat ion sub jec t  t o  f i n a l  review by 
t h e  Small Business Adminis t ra t ion ( i f  a s m a l l  business  
i s  involved) and t h e  Secre ta ry  of Labor. 

CONY'RACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO does n o t  review an  a f f i r m a t i v e  determinat ion 
of r e s p o n s i b i l i t y  unless  the  p r o t e s t e r  shows f raud  
o r  bad f a i t h  on the  p a r t  of procurement o f f i c i a l s  
o r  t h e  s o l i c i t a t i o n  conta ins  d e f i n i t i v e  r e s p o n s i b i l i t y  
cr i ter ia  t h a t  a l l eged ly  have no t  been appl ied .  

B-215051 May 23, 1984 84-1 CPD 563 
CONTRACTS--PROTESTS--@ENERU ACCOUNl'IiVG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST- -ADVERSE AGENCY ACTION EFFECT-- INYERIM 
APPEALS TO AGENCY-EFFECY' ON 10 WORKT" DAY GAO FILING PERIOD 

P r o t e s t  f i l e d  wi th  GAO more than LO working days 
a f t e r  t h e  p r o t e s t e r  l e a r n s  of i n i t i a l  adverse agency 
a c t i o n  on i t s  earlier p r o t e s t  f i l e d  wi th  t h e  cont rac t -  
i ng  agency is  untimely and w i l l  no t  be considered 
on t h e  merits. 

B-215052 May 23, 1984 84-1 CPD 564 
BIDDERS--QUALIFICATIONS--LICENSE REQUIREMNT--STAY%, ETC. 
CERTIFICAY'IONS 

Whether b idders  have l e g a l  capac i ty  t o  perform under 
state l a w  i s  a matter t o  be resolved between t h e  
s t a t e  and t h e  con t r ac to r .  
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B-215052 flay 23, 2984 8d-1 CRr, 564 - cm. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCERURE$-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIET..TE$--AE??ARh"T 
PRIOR TO BTD OPENING/CLOSING DATE FOR PROPOSALS 

Protest alleging improprieties in a solicitation 
is dismissed as untimely when filed after bid opening 
because GAO Bid Protest Procedures require filing 
prior to bid opening. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS-- 
PERFOMNCE-- CONTRACT ADMINISTRATION MALL'TER 

Whether requirements are met during performance of 
contract is a matter of contract administration 
which GAO will not consider. 

B-2i5134 May 23, 1984 84-1 CPD 565 
BIDDERS--QUALIFICATIONS--LICENSE REQUIREMENT--STATE ETC. 
CERTIFICATIONS 

Where solicitation does not require bidder to 
have a specific license, allegation that success- 
ful bidder does not possess the necessary state 
operating authority to permit it to provide moving 
services required by the solicitation does not affect 
eligibility of bidder for award; rather, it raises 
a matter to be settled between the contractor and 
state authorities, not federal officials. 

B-215250 May 23, 1984 84-1 CPD 566 
CONTRACTS--SMALL BUSINESS CONCERN--AWARDS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

Protest concerning bidder's qualification as a 
small buisness concern is not for review by GAO 
since it is a matter for decision by Small Business 
Administration. 

B-215161 May 23, 1984 84-1 CPD 567 
GENERAL ACCOUNTING OFFICE--JURLSDICTION--CONTRACTS-- 
PERFL'R&INCE--CONTRACT ADMINISTRATION MATTER 
&re an option is exercisable at the discretion o f  
the government, the decision whether to exercise the 
option is a matter of contract administration which 
GAO will not review under its bid protest functions. 
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E-215289 Psay 23,.1984 . 84-1 @R 568 
CONTRA.CTORS--~ESPONS~LZTY--DETERN~NAT~ON--EEVIEW BY GAO-- 
AFFIRMATIVE PTNDING ACCEPTED--STATE, ETC. LAW COMPLIANCE 

Whether a con t r ac to r  has  complied wi th  a state 
s t a t u t e  governing f i l i n g  as a fo re ign  corpora t ion  
i s  a matter t o  be resolved between t h e  f i r m  and state 
a u t h o r i t i e s ,  and only i n  l imi t ed  s i t u a t i o n s  would it 
relate t o  t h e  f ind ing  t h a t  t h e  b idder  i s  respons ib le  
which, i n  tu rn ,  GAO does n o t  gene ra l ly  review. 

CONTRACTS--PROY’ESTS--G&NERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IWROPRIETIES--APPARENT 
PRIOR TO BID OPENl-NG/CLOSING DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  impropr i e t i e s  i n  an IFB apparent  
p r i o r  t o  b i d  opening must be f i l e d  before  b i d  opening 
i n  o rde r  t o  be considered. 

B-215176 May 23, 1984 84-1 CPD 569 
BIDDERS- - QUALIFICATIONS- -MANUFACY’URER OR DEALER-- 
ADMINISTRATLIE DETERMINAYION--LABOR DEPARTMENT REVIEW 

GAO does no t  consider  complaint t h a t  a f i rm  i s  no t  
a r egu la r  d e a l e r  o r  a manufacturer under t h e  Walsh- 
Healey Pub l i c  Contracts  A c t .  By l a w ,  such matters 
are f o r  determinat ion by t h e  con t r ac t ing  agency i n  t h e  
f i r s t  ins tance ,  sub jec t  t o  f i n a l  review by t h e  Small 
Business Adminis t ra t ion ( i f  a s m a l l  bus iness  is  invol- 
ved) and t h e  Secre ta ry  of Labor. 

B-215234 May 23, 1984 84-1 CPD 570 
CONTRACTS--PROTESTS--GENERAL ACCOUNZING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTESl’ MADE KNOWN TO 
PROTESTER 

P r o t e s t  of con t r ac t ing  o f f i c e r ’ s  r e j e c t i o n  of b i d  
as nonresponsive i s  untimely when f i l e d  wi th  GAO 
more than  10 working days a f t e r  p r o t e s t e r  learned  of 
b i d  r e j e c t i o n .  

~ - 2 i 5 i i o  MC~Y 24, 1984 84-1 CPD 571 
BIDS--COWh’TITIYE SYSTEMS--FORELGN CONTRACTORS 
Government is  no t  requi red  t o  equa l i ze  competi t ive 
advantages t h a t  fo re ign  f i rms  might have because 
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they are not subject to socio-economic Xequi,raents 
which domestic firms must meet. 

BIDS--COMPETITIYE SYSTEN--RESTRICTIONS ON CONPETITION-- 
PROBIBITION 

Protest asserting that solicitation should be 
restrictively drawn is inappropriate for review 
under GAO's bid protest function, since the protest 
conflicts with the objective of that function, speci- 
fically, to insure the attainment of full and free 
competition. 

BTDS--INVITATION FOR BIDS--SPECIFICATIONS--MINIMUM NEEDS 
REQUIREMNT--ADMINISTRATIVE DEYEEMINATION--REASONABLENESS 

Contracting agency, not GAO, is responsible for 
determining what product will satisfy the agency's 
minimum needs. 

B-213222, B-213122.2 May 25, 1984 84-4 CPD 573 
CONTRACTS--NEGOTIATION--REQUESTS FOR FROPOSALS--EVALUAY'ION 
CRITERIA-- DELIVERY PROVISION 

A solicitation provision stating only a desired 
delivery date is not improper as long as any 
different delivery times offered in submitted pro- 
posals are within a "reasonable" time after the 
desired date. 

CONTRACTS--NEGOTIATION--REQUESTS FOR PROFOSALS--SPECIFICA!L'ION5 
MINIMUM NEEDS-- OVERSTAY%D 

Protest that an agency solicitation for a check- 
processing system requiring offerors to submit 
single proposals for both checkwriting and checkinser- 
ting equipment was unduly restrictiye of competition 
is sustained in part, where the solicitation effectively 
precluded the two major domestic checkinserter manu- 
facturers from competing despite the apparent fact 
that those manufacturers could offer to satisfy the 
agency's need for assured compatibility o f  the system 
components if given the realistic opportunity to 
compete. 
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B-213122, B-213122.2 M a y  25, 1984 84-1 CPD 53'3 - Con. 
CONTl?ACTS--NEGOTIAT~ON--~EQUE~TS FOR PROPOSALS--SPECIFICATIONS-- 
RESTRICT.TVE-- UNDUE .RESTRICl'ION NOT ESTABLISHED 

A contracting agency may impose a restriction on 
the competition only if it can be shown that the 
restriction is deemed necessary to meet its actual 
minimum needs. Here, the agency met its prima 
facie burden of showing that its checkinserter speed 
requirement was a restriction reasonably related to 
its actual minimum needs, a showing not overcome by 
the protester's contrary assertion that the agency's 
monthly check-processing workload only demanded a 
substantially lesser speed. 

23-214093 Mag 25, 2984 84-1 CPD 575 
BIDDERS--QUALIFICATIONS--LICENSE Rh'QUIREMENT--GENERAL - V. 
SPECIFIC--EFFECT ON RFSPONSIBILITY 

Bid may not be rejected as nonresponsive because 
bidder did not have Federal Aviation Administration 
repair station certificate as required by solicitation, 
since requirement relates to bidder's responsibility and 
bidder should be given reasonable opportunity after 
bid opening to furnish evidence of required certification. 

CONYRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TI&ELINi3'SS OF PROTEST--SOLICITATIOfl IMPROPRIETIES--APPARENY' 
PRIOR TO BID OPENING/CLOSING DAil'E FOR PROPOSALS 

Allegation that solicitation requirement that con- 
tractor hold Federal Aviation Administration repair 
station certificate is unnecessary is untimely, since 
protest based on alleged solicitation impropriety must 
be filed before bid opening. 

B-215049 May 25, 1984 84-1 CPD 576 
CONTRACTS-- NEGOTIATION--SOLE-SOURCE BASIS-- DETERMINATION 
NUT TO USE--SCOPE OF GAO Rh'VIEW 

GAO will not review protest that government should 
procure services from particular f i rm  on a sole- 
source basis. 

87 



B-222416 29, 1984 84-1 @P 55? 
BONDS--BID--REQUIREMENT--At??INISTl?4!L'~JB DETERMINATION 

Bid bond requirement is valid where performance 
bond is required and the services covered by the 
solicitation are essential to the operation of a 
government installation and to the well-being of its 
personnel. 

BONDS--PERFORMANCE--ADMINISTRATIVE DETEMIINATION TO REQUIRE-- 
GOVERfiMENT PROPERl'Y USE--MILITARY PROCUREMENT 

Performance and payment bond requirements are a 
necessary and proper means of securing the con- 
tractor's fulfillment of its obligations where the 
contract requires the contractor to have use of 
government property and materials in a specified 
manner, and where the contractor's services are essen- 
tial to the government installation. 

CON2 'E4 CY'S- - PROTESTS- - INYERESTED PARTY REQUIREiWNT- - 
flONRESPONSIVE BIDDER 

Firm is not an interested party under GAO's Bid 
Protest Procedures to protest a solicitation's pricing 
provisions where the firm admits it is precluded 
from submitting an offer because of bonding require- 
ments held to be valid. 

B-214012 May 29, 1984 84-1 CPD 578 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIFT FINDING ACCEPTED 

GAO does not review an affirmative determination of 
responsibility absent a showing of possible fraud 
or bad faith by procurement officials or misapplica- 
tion of definitive responsibility criteria. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--DISCUSSION 
WITEI ALL OFFERORS REQUIREMENT- -"MEANINGFUL" DISCUSSION 
The requirement for meaningful discussions with 
all those in the competitive range does not man- 
date identical discussions with all offerors nor does 
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it obligate the pXocuxLng oHice to digcuss eye,ry aspect 
of proposals receiving less than the maximum score. 
Contracting agencies are not supposed to notify offer- 
ors concerning the relative standing of their price 
proposals. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
PRICE CONSIDERATION--RELAS"lrE LWORTANCE 

Generally, when a request for proposals is silent 
concerning the relative weight of award factors, all 
factors are to be considered to have equal importance. 
Where, as here, however, cost is set off from all the 
other factors, some of which are relatively minor in 
importance, cost is considered to be of importance greater 
than that of the importance given to the other individual 
factors. 

CONTRACTS--PROTESTS--GENERAL ACCOUA'TING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--NEW ISSUES--UNRELATED YO ORIGINAL 
PROTEST BASIS 

New grounds of protest must independently satisfy 
the timeliness requirements of our Bid Protest Pro- 
cedures. Where protester supplements its original 
timely protest with a new ground of protest more than 
10 working days after the basis for it should have 
been known, the new ground is untimely and will not be 
considered on the merits. 

B-2114915 May 29, 1984 84-1 CPD 579 
BIDS-- COMPEL'ITIYE SYSTEM--GOVERNMENT OWiUED EQUIPMENT, 
FACILITIES, ETC. USE-- CONTRACTS TO OPERATE GOVERNMENT 
FACILITIES 

Regulation stating that contractors should furnish 
all facilities needed for the performance of govern- 
ment contracts applies to contracts normally perfor- 
med with a contractor's own facilities and is not ap- 
plicable to contracts for the operation of government 
facilities, which necessarily requires contractor use 
of government-owned facilities and equipment. Thus, the 
regulation does not prevent the government from contract- 
ing for the operation of a government-owned laundry and 
dry cleaning facility. 
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B-214915 Mqy 29, 1984 84-1 CPD 579 - Con. 
BIDS--INVITATION FOR ~ I D S - - S P E ~ I F I C A T I O ~ ~ - - ~ E S ~ R ~ C ~ ~ - -  
W C O  V. COCO BASIS - 

Contention that a solicitation seeking bids to 
provide laundry and dry cleaning services in a gwern- 
ment-owned/contractor-operated (GOCO) facility is 
unduly restrictive because it does not permit bids on a 
contractor-owned/contractor-operated basis will not be 
considered because the decision to have the services 
performed in a GOCO facility is a management/policy 
determination for the agency to make and is not review- 
able under GAO's Bid Protest Procedures. 

CONTRACTS--SMALL BUSINESS CONCERNS--SIZE STANDARDS--SMALL 
BUSINESS ADMl NISTRATl ON '5' DETERMINATION--NOT SUBJECT TO GAO 
REVIEW 

GAO will not consider protest against small business 
size standard in solicitation, since Small Business 
Administration has the exclusive authority to resolve 
such matters. 

B-2315080 May 29, 1984 84-1 CPD 580 
CONTRACTS--OPTIONS--SOLICITATION PROYISIONS--EYALUATION OF 
OPTIONS 

Protester's interpretation of solicitation 
Basis of Award" provision is not reasonable 
where it would preclude evaluation of solicited 
options by failing to give meaning to language 
which provides for such evaluation. 

11 

B-215240 May 29, 1984 84-1 CPD 581 
CONTRACTS--PROY'ESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADYERSE AGENCY EFFECT--INTERIM APPEAL: 
TO AGENCY-EFFECT ON 10 WORKING DAY GAO FILING PEBIOD 

Protest filed with GAO more than 10 working days 
after protester receives notice that the same 
protest, initially filed with contracting agency, 
has been denied is untimely and will n o t  be con- 
sidered on the merlts. 
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E-2l5282 ,I&@ 23, 1984 84-2 CpO 582 
CONTRACTS--PROTESTS--GENEaL ACCOUNTJiYG OFFICE FRQCEDLJRE&- 
!TIMELINESS OF PROTESl--SOLICITATION JX?ROPRIETIES--A@'+4RENT 
PRIOR TO B I D  OPENING/CLOSING DATE FOR PROPOSALS 

Protest alleging improprieties in a solicitation 
is dismissed as untimely when filed after bid 
opening because GAO Bid Protest Procedures require 
filing prior to bid opening. 

B-215282 May 29, 4984 84-1 CPD 583 
CONT~Cl'ORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FINDING ACCEPTED 

GAO does not review an affirmative determination 
of responsibility absent a showing of possible 
fraud or bad faith or misapplication of a defini- 
tive responsibility criteria, circumstances not 
present here. 

B-212173 Ma3 30, 1984 84-1 CPD 586 
BIDDERS--QUALIFICATIONS--PREAWARD SURVEYS--ADEQUACY 
DKTERMINATIOllrS 

The nature and extent of a preaward survey needed 
to assure the contracting officer that a firm will 
meet its contractual obligation are for the contract- 
ing officer's judgment and GAO therefore will not 
question the contracting officer's acceptance of a 
desk survey, as opposed to an on-site survey, where 
the protester has not shown that the contracting offi- 
cer or the surveying agency acted fraudently or in bad 
faith. 

GONTRACTORS--RESPONSIBILITY--ADHINISTRATJ~ DETERMINATION-- 
NONRh'SPONSIBILITY FINDING--WHAT CONSTITUTES 

Contracting officer reasonable determined that 
protester was nonresponsible because i t  lacked 
the necessary financial strength to perform the 
contract where flrm did not provide eyidence of 
credit availability from a bank o r  hall Business 
Administration and i t s  financial statements did 
not accurately reflect its financial condition. 
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B-212173 MU$ 30, 1984 84-1 CPD 586 - CQn. 
CONTRACTORS-- RESPONS~~~L~~--DETERMTNATrON--REV~E~ BY GAO-- 
NONRESPONSIBILITY PTNDING 

Financial capability is one of the factors to be 
evaluated by the contracting officer inmaking a 
determination of a prospective contractor's respon- 
sibility and the specific financial qualifications 
to be considered in this determination are within 
the contracting officer's discretion and business 
judgment . 
CONTRACTORS--RESPONSIBILITY--DETERWINATION--TIME FOR MAKING 
DEThBMINATION 

A procuring agency is not required to delay 
award while an offeror attempts to cure the 
causes for the firm being found nonresponsible. 
Thus, where offeror fails to provide required infor- 
mation after having been given adequate time to do 
so, an agency may reasonably find the offeror nonre- 
sponsible. 

CONTRACTS--PROTESTS--GENh'RA.L ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIEl'IES--APPARENT 
PRIOR TO BID OPENING/CLOSIiVG DATE FOR PROPOSALS 

Protest that solicitaiton does not contain a perfor- 
mance bond requirement, filed after the closing date 
for receipt of proposals, is untimely since it invol- 
ves an alleged impropriety apparent prior to the clo- 
sing date and therefore must be filed prior to closing. 

B-212220.2 May 30, 1984 84-1 CPD 584 
BIDS--EVALUATION--COSTS--NEW EQUIPNENT--DEPRECIATION 
SCHEDULE 

Protest against adding new equipment costs  to 
protester's bid based on a 10-year depreciation 
schedule f o r  the equipemnt is denied where the protester 
has not shown that the agency's use of such a schedule 
was unreasonable. 
agency's policy determination to adopt the guidelines 

Use of 10-year depreclatlon reflects 
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of the Xnternal Revenue Seryice for depreciating 
laundry equipment in order to determine successful 
bidder. 

BIDS--EVALUATION--ON BASIS OTHER THAN IN INVITATION-- 
PROPRIETY 

An agency may not evaluate bids in a manner that 
in inconsistent with the evaluation scheme set forth in 
the solicitation. 
trary to the legal requirement that all evaluation 
factors be made known in advance of bid opening so that 
all bidders can compete on an equal basis. 
IFB did not provide for using projected new laundry 
equipment costs to evaluate the bid of a bidder who would 
perform the laundry service work at its own facility, 
it would not have been proper, as urged by the protester, 
for the agency to have evaluated such a bidder's bid on 
this basis. 

To permit otherwise would be con- 

Since the 

BIDS--INVITATION FOR BIDS--SPECIFICATIONS--MINIMUM NKEDS 
REQUIREMENT--ADMINISTRATIVE DEY'ERMINATION--REASONABLENESS 

GAO will not question an agency's assessment of 
its needs unless the protester demonstrates that 
the determaintion is clearly unreasonable. GAO 
finds that the protester has failed to show that the 
agency's need for $881,000 worth of new laundry equip- 
ment was unreasonable. 

COIVTRACI~-- PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TImLIN,%SS OF PROYEST--SOLICITATION IiWROPRIETIE$--AEPARENT 
PRIOR TO BID OPENING/CLOSING DAY% FOR PROPOSALS 

Post-bid-opening protest against agency's failure 
to specify in laundry service solicitation a value 
for the cost of replacing equipment at agency's 
laundry facility is untimely. 
Procedures, protests against apparent solW.tation 
improprieties must be filed prior to bid opening. 
solicitation clearly stated that the yalue of all the 
award evaluation factors would not bemade available 
until bid opening. 

Under GAO'S Bid Frotest 

The 
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B-215201 Buy 30, 1 4 8 4  84-2 Cj?3 585 
CONTI?ACTS--SWL BUSXNES3 CONCERiUS--AWRDS--SMclLL BUSINESS 
ADMINISTRATION ' S  AUTHORITY--CERTIF,TCATE OF CONPETENCY-- 
CONCLUSIVENESS 

Apparent protest of agency determination that small 
business bidder is nonresponsible is dismissed since 
by law the Small Business Administration, to which the 
matter has been referred, conclusively determines the 
responsibility of small business bidders. 

B-215158 May 31, 1984 84-1 CPD 
CONTRACTORS--RESPONSIBILITY--DET&RMINATION--REVIEW BY GAO-- 
AFFIRMATIVE FIi?DING ACCEPTED 

Protest that bidder will not perform in labor 
surplus area concerns a matter of responsibility which 
GAO will not review. 

B-213329 June 1, 1984 84-1 CPD 588 
BIDS--RESPONSIYEIVESS--FA.lLUR& TO FURNISH SOMTTHING REQUIRED-- 
INFORMATION--SMALL BUSINESS CONCKRNS--END PRODUCT CONTRIBUTIOA 

IFB required bidder to establish its intention to 
furnish small business end products and to identify 
small business source to be used. Protester, small 
business bidder, complied with both requirements by 
promising to supply only small business end product 
and by expressly listing itself as source of end 
product. In view of bidder's firm commitment to 
small business requirements, bidder's contrary 
certifications in bid that it was a nonmanufacturer 
and a "regular dealer" of end product should have been 
waived as minor informalities. 
Comp. Gen. 140. 

Distinguishes 59 

CONTRACTS--SMALL BUSINESS C0NCr;RN--AWARDS--SMALL BUSINESS 
ADMINISTRATION 'S AVY'HORI TY--SIZE DETERMINATION 

Small business bidder's statement in labor surplus 
area provision of its bid that its supplier would 
incur manufacturing costs equal to 50 percent of 
bid does not necessarily contradict bidder's repre- 
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senta t ion  that It i s  mnuzactlrpg s b c e  a small. busi- 
ness may. subcontract work eykn % i t h  a l a rge  business 
as long as small  business contrrljutes s rgn i f l can t ly  
t o  manufacture of end i t em.  I n  any event, whether a 
concern is  a s m a l l  business manufacturer f o r  a procure- 
ment is  f o r  t he  Small Business Administration, not t he  
procuring agency, t o  decide. 

B-223872.2 June 1, 1984 84-1 CPD 589 
CONY'R5CY'S- - NEGOTIATION-- COMPETITION-- EQUALITY OF COWETITION-- 
LACKING--EVALUATION OF PROPOSALS IMPROPEI? 

Offerors can compete on an equal b a s i s  only i f  
they know i n  advance the  bas i s  on which t h e i r  
proposals w i l l  be evaluated. Agency reasonably 
concluded t h a t  award could not be properly made 
under an RFP which expressed a preference f o r  
proposals f o r  lease of property with j a n i t o r i a l  
se rv ices  and u t i l i t i e s  included, but a l s o  inv i ted  
proposals f o r  lease of property without such 
serv ices  and u t i l i t i e s ,  and did not inform the  
o f f e ro r s  how proposals would be evaluated. 

CONTRACTS--NEGOTIATION--REQUE3TS FOR PROPOSALS--CANCELLATION-- 
REASONABLE BASIS-- CHANGED CONDITIONS, NEEDS, ETC. 

Reasonable bas i s  e x i s t s  t o  cancel an RFP where 
the  contracting agency discovers t h a t  i t s  needs can 
be m e t  through a less expensive approach than t h a t  
r e f l ec t ed  by the  s o l i c i t a t i o n ' s  evaluation criteria. 

B-224042.2 June 2 ,  1984 84-1 CPD 590 
CONTRACTS--PROTESTS--Gh"ERAL ACCOUh'Y'ING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

Pr io r  decision is  affirmed where request f o r  
reconsideration merely r e f l e c t s  the  p ro te s t e r '  s 
disagreement with p r i o r  decision and does not 
provide evidence t h a t  p r i o r  decision w a s  erroneous. 
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B-2l2395.6 June 4, 1984 84-1 CpD 5Ql 
CONTRACTS--PROTESTS- -GENERAL A CCOUNTZNG O$'FJCE FROCEDURE$-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW-A'OT ESTABLISBEI 

P r i o r  dec i s ion  is  af f i rmed on recons idera t ion  where 
p r o t e s t e r  has  no t  shown any e r r o r  of l a w  o r  f a c t  
which would warrant  reversal of t h e  dec is ion .  

B-213351 June 5, 1984 84-1 CPD 592 
CONY'RA CYS- - NEGOTIATION-- LATE PROPOSALS AND QUOTAY'IONS--BEST 
AND FINAL OFFERS 

Where con t r ac t ing  agency d id  no t  au tho r i ze  t h e  
submission of o r a l  o f f e r s ,  i t  proper ly  re fused  t o  
consider  an  o r a l  b e s t  and f i n a l  o f f e r  which w a s  
confirmed by a w r i t t e n  proposal  postmarked p r i o r  
t o  bu t  received a f t e r  t he  c los ing  d a t e  f o r  r e c e i p t  
of b e s t  and f i n a l  o f f e r s .  

CONTRACTS--NEGOTIATION--LATE PKOPOSALS AND QUOTAY'IONS-- 
W VMNMENT MISMNDLING DEYERMINATION 

Contention t h a t  a mailed b e s t  and f i n a l  o f f e r  may 
have been la te  due t o  government mishandling is  
without  m e r i t  where t h e  only documentary evidence 
of time of r e c e i p t  of t h e  o f f e r  indicates t h a t  t h e  
o f f e r  w a s  rece ived  a t  t h e  government i n s t a l l a t i o n  
a f t e r  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  of o f f e r s .  

B-223645 June 5, 1984 84-1 CPD 593 
CONYRA CI'S- - AWARDS- - NOTICE- -TIMELINESS 

Notice of awards given t o  p r o t e s t e r  w a s  prompt 
s i n c e  given only 2 days a f t e r  awards w e r e  made. 
I n  any event ,  even i f  n o t i c e  had been untimely,  
circumstance would no t  have a f f e c t e d  v a l i d i t y  of 
awards. 

CONTRACTS-- CONSTRUCTTON- - EXPIRED CONTRACT-- ''GRAA'DFAIIIEIER'' 
POLICY 

P r o t e s t e r  contends t h a t  a "grandfather" policy-- 
e n t i t l i n g  p r o t e s t e r  t o  r e t a i n  its employees once 
con t r ac t ing  agency l e t  p r o t e s t e r ' s  con t r ac t  expire-- 
w a s  a r i g h t  c r ea t ed  under i ts  expi red  con t r ac t .  
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T h i s  ques t ion  w & l l  not be considered because i t  
does n o t  a f f e c t  t h e  p ropr i e ty  of t h e  p r o t e s t e d  awards 
bu t  rather i s  concerned w i t h  a proper  Sn te rp re t a t ion  
of p r o t e s t e r ' s  expired con t r ac t .  

CONTHCTS--REQUESTS FOR QUOTA!TIOflS--WLTPZE QUOTING-- 
PROPRIETY 

P r o t e s t e r  has no t  shown t h a t  m u l t i p l e  quot ing 
p r a c t i c e  a l l eged ly  permi t ted  under r eques t  f o r  
quota t ions  pre judiced  government o r  o the r  quoters .  

GENERAL ACCOUNTING OFFICE--JUKISDICTION--LABOR STIPULATIONS-- 
SERVICE CONTRACT ACT OF 1965 

The Serv ice  Contract  Act places the  r e s p o n s i b i l i t y  
f o r  enforc ing  i t s  p rov i s ions  on t h e  con t r ac t ing  
agency head and t h e  Secre ta ry  of Labor, no t  our  
Off ice .  

B-213756 June 5, 1984 84-1 CPD 594 
CONTRACTS--PROTESTS--GENEhYL ACCOUNTING OFFICE PROCEDURES-- 
TIkELi-NESS OF PROTEST--SOLICITAS'ION IMPROPRIETIES--APPARENT 
PRIOR TO CLOSING DATE FOR RECEIPT OF PROPOSALS 

P r o t e s t  t h a t  a s o l i c i t a t i o n  provis ion  r equ i r ing  
o f f e r o r s  t o  f u r n i s h  items from an  approved source 
is  improper w i l l  no t  be considered s i n c e  the  a l l eged  
d e f e c t  w a s  apparent  from t h e  f a c e  of t h e  s o l i c i t a t i o n  
b u t  t h e  p r o t e s t  w a s  n o t  f i l e d  u n t i l  a f t e r  t h e  c los ing  
d a t e  f o r  r e c e i p t  of proposals  and t h e r e f o r e  i s  
untimely . 

B-214299 June 5, 1984 84-1 CPD 595 
CONS'RA Cil'S- -NEGOTIATION- - AWARDS- - I N I U A L  PROPOSAL BASIS-- 
PROPRIETY 

Agency may award negot ia ted  con t r ac t  on t h e  b a s i s  
of i n i t i a l  p roposa ls  without  d i scuss ions  i f  adequate 
competi t ion is obtained t o  ensure  a f a i r  and 
reasonable  p r i c e  and t h e  RFP adyises  o f f e r o r s  of 
t h e  p o s s i b i l i t y  t h a t  award might be made without  
d i scuss lons .  
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B-219299 June 5, -1984 8d-1 CPD 595 - CPn. 
CONII'RA CTS--NEGOTIATION- - OFFERS OR PROPO&4LS-- DISCUSSJON WJTH 
ALL OFFERORS REQUIREMENT--WHAT CONSTITUTES DISCUSS.TON 

Requests f o r  v e r i f i c a t i o n  of o f f e r  d i d  n o t  c o n s t i t u t e  
discussions.  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST-- CERTIFIED MAIL RULE 

Untimely p r o t e s t  s e n t  by c e r t i f i e d  m a i l  5 working 
days p r i o r  t o  f i n a l  d a t e  f o r  f i l i n g  p r o t e s t  w i l l  
be considered. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TImLINESS OF PROTEST--SOLICITA!L'ION IMPROPRIETIES--APPAREflT 
PRIOR TO CLOSING DATE FOR RECEIPT OF PROPOSALS 

P r o t e s t  a l l e g i n g  d e f e c t  i n  RFP f i l e d  a f t e r  t h e  
c los ing  d a t e  f o r  r e c e i p t  of proposals  is  untimely 
under Bid P r o t e s t  Procedures and w i l l  no t  be 
considered. 

B-214330 June 5, 1984 84-1 CPD 596 
BIDS--LAY'E--TIIdE OF RECEIPT DETERMINATION--EVIDENCE 11'0 
ESY'ABLISX 

Where p r o t e s t e r  a l l e g e s  t h a t  procuring agency 
lacked s u f f i c i e n t  evidence t o  accept  la te  b id  
t h a t  w a s  mailed 5 days p r i o r  t o  b id  opening based 
on t h e  f a c t  t h e  agency no longer  has t h e  o r i g i n a l  
b i d  wrapper, p r o t e s t  i s  denied because postmark on 
t h e  subsequently submitted o r i g i n a l  p o s t a l  r e c e i p t  
w a s  acceptab le  evidence under t h e  s o l i c i t a t i o n ' s  
l a t e  b i d  clause.  

B-214449 June 5, 1984 84-1 CPD 597 
BIDS--MISTAKES--CORRECTION--WTEflDED B I D  PRICE--ESTABLISHED 
IN BID 
Agency ac t ed  reasonably i n  permi t t ing  a bidder  
t o  c o r r e c t  an e r r o r  i n  i t s  t o t a l  b id  p r i c e ,  which 
f a i l e d  t o  r e f l e c t  an  o f f e red  discount ,  even though 
t h e  co r rec t ed  bTd d k p l a c e d  another  b id ,  since the 
mistake and t h e  intended b i d  p r i c e  were s u b s t a n t i a l l y  
a s c e r t a i n a b l e  from t h e  i n v i t a t i o n  and t h e  b i d  i t s e l f .  
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Protest against specifications is dismissed as 
academic where solicitation containing the speci- 
fications is canceled. 

B-244952 June 5, 1984 84-1 CPD 599 
CONTRACTORS--Rh'SPONSIBILITY--DETERMINATION--REYIEW BY GAG- 
AFFIRM4TIVE FINDING ACCEPTED 

Whether a bidder is reputable concerns the firm's 
responsibility, and GAO will not review a deter- 
mination that a firm is responsible except in limited 
circumstances. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPAREN!! 
PRIOR TO CLOSING DATE FOR RECaIPT OF PROPOSALS 

Protest of alleged deficiencies in a Department 
of Energy operating contractor's solicitation is 
untimely where filed after the closing date for 
recipt of proposals. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--PATENT INFRINGEMENT 

GAD does not consider allegations of possible 
patent infringements. 

B-215136 June 5, 1984 84-1 CPD 600 
CONY'RA CTORS--RhTPONSIBILITY- - DEYERMINATION- - R W X E  W BY GAO-- 
AFFIRMTIVE FINDING ACCEPTED 

GAO does not review affirmative determinations 
of responsibility except in limited circumsrances 
not present here. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS-- 
PERFORWINCE--CONTRACT ADMINISTRATION WTY'ER 

Whether a contractor performs in accordance with 
all the terms and conditions of the contract is a 
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matter 02 c o n t r a c t  adminis t ra t ion ,  NUch As Che 
r e s p o n s i b i l i t y  of t h e  con t r ac t ing  agepcy, n o t  GAO. 

B-215157 June 5, 1984 84-1 CPD 601 
CONTRACTS--PROTESTS--GENERAL ACCOUNTIh'G OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLTCTTATION DPROPRJETIES--APPARENY 
PRIOR TO CLOSING DATE FOR RECEIPT OF PROPOSALS 

P r o t e s t  regarding t h e  a c c e p t a b i l i t y  of the  
awardee's product  is  dismissed as untimely where 
t h e  awardee's product  w a s  i d e n t i f i e d  i n  the s o l i c i -  
t a t i o n  as acceptab le  bu t  t h e  p r o t e s t  t o  GAO w a s  n o t  
f i l e d  u n t i l  more than  4 months a f t e r  t h e  c los ing  
d a t e  f o r  r e c e i p t  of proposals .  

B-215360 June 5, 2984 84-1 CPD 602 
CONY'RACTS--PROTESTS--GENERAL ACCOUNT'ING OFFICE PROCEDUBES-- 
TTMEAIiVh'SS OF PROY'EST-- DAY% BASIS OF PROS'ESY MADE KNOWN TO 
PROTESTER 

P r o t e s t  no t  received i n  our  Of f i ce  w i t h i n  10  work- 
ing  days a f t e r  t h e  p r o t e s t e r  knew o r  should have 
known of t h e  b a s i s  of i t s  p r o t e s t  is untimely and 
w i l l  n o t  be  considered. 

B-215236 June 5, 1984 84-1 CPD 603  
BIDS--RESPONSIY--DETEl3lINATION--ON BASIS OF BID AS 
SUBMITTED AT BID OPENING 

Responsiveness must be determined from material 
a v a i l a b l e  a t  b i d  opening and postposing explana- 
t i o n s  cannot be considered to c o r r e c t  a nonrespon- 
sive bid.  

BIDS--RESPONSIVENESS--EXCEPTIONS TAKEN TO INVIYIATION TERMS-- 
S M L L  BUSINESS REQUZRhMENTS 

Bid rece ived  on t o t a l  small bus iness  se t -as ide  
s o l i c i t a t i o n  which i n d i c a t e s  bidder  would no t  
f u r n i s h  products  manufactured o r  produced by 
s m a l l  bus iness  concerns w a s  p roper ly  r e j e c t e d  as 
nonresponsive. 
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B-223556 $ana 8, 198d 8g-1 GPR 6Q9 
CONTM CTORS-- RES~ONSrBXLDY--ADNJNTSTlUT~ DBTERVXNATJON-- 
NONRESPONSIBTLI!TY F~NDJ”G--SUFPORTED BY RECORD 

Where a s o l i c i t a t i o n  conta ins  s p e c i a l  s tandards  
of r e s p o n s i b i l i t y ,  inc luding  a 2-pear experience 
requirement f o r  c e r t a i n  workers, an o f f e r o r ’ s  
f a i l u r e  t o  demonstrate i t s  a b i l i t y  t o  s a t i s f y  the 
cri teria is  a proper  b a s i s  f o r  i t s  r e j e c t i o n  as 
nonresponsible.  

B-213726 June 6, 1984 84-1 CPD 605 
CONTRACTS--NEGOTIATION--OFFERS OR .PROPOSALS--E7rALUATION-- 
TECHNICALLY UNEQUAL PROPOSALS--PRl CE DbTEWNAY’IVE FACTOR 

P r o t e s t  is  sus t a ined  where agency has  no t  j u s t i f i e d  
award t o  h igher  p r i ced ,  t e c h n i c a l l y  supe r io r  o f f e r o r  
whose p r i c e  is $ 4  m i l l i o n  more than  a t e c h n i c a l l y  
acceptab le  o f f e r o r  whose t e c h n i c a l  s co re  w a s  only 
s l i g h t l y  lower than  awardee’s. Even where c o s t  is 
s t a t e d  i n  t h e  eva lua t ion  cri teria t o  be of less 
importance than  t e c h n i c a l  f a c t o r s ,  c o s t  must s t i l l  
be accorded some cons idera t ion ,  and record he re  
does not  i n d i c a t e  c o s t  w a s  proper ly  considered. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFIC& PROCEDURES-- 
TIMELINESS OF PROTEST--COMPUTATION OF TIMBLINESS--FEDr;R4L 
HOLIDAY 

A f e d e r a l  ho l iday  i s  not  considered a working 
day for cornputing t ime l ines s  under our  Bid P r o t e s t  
Procedures. Therefore,  a p r o t e s t  a l l e g e d l y  f i l e d  
untimely on t h e  11 th  working day, where our  
procedures r e q u i r e  f i l i n g  of a p r o t e s t  w i th in  10  
working days, is  n o t  untimely where one of t h e  days 
i n  ques t ion  is  a f e d e r a l  hol iday.  

B-211464 June 7, 1984 84-1 CPD 606 
CONTRACTS--MODIF.TCATION--SCOPB OF CONTlUCT Rr;&UIRENENT 

Modif icat ion of e x i s t i n g  requirements con t r ac t  
t h a t  (1) increased  t h e  per iod  f o r  order ing  new 
word processing and r e l a t e d  equipment from 3 t o  
6 years ;  (2) made s u b s t a n t i a l  changes t o  the types  
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o f  equApment that could be o,rder;ed, and C3) 
altered the'contract by greatly expanding the 
facilities for which equipment could be ordered 
under it and by altering the prfces that would 
be incurred, amounted to a new procurement that 
should have been competed unless the agency's 
needs could only be met by the incumbent. 

CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--JUSTIFICATION-- 
STANDARDIZATION, I'NTERCHANGEABILITY, ETC. 

Civilian agency's decision to standardize word 
processing and related equipment around incumbent's 
products, which restricted follow-on contract to that 
firm, is imporper where the record does not establish 
that standardization was required by any unusual o r  
abnormal agency-wide condition or situation, as envi- 
sioned by statutory provision authorizing standardi- 
zation. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCECURES- 
TIMELINESS OF PROTEST--SIGNIFICANY' ISSUE EXCEPTION--FOR 
APPLICATION 

Agency's use of standardization policy to justify 
continued sole-source acquisition of incumbent's 
word processing and related equipment raises 
significant issue which GAO will consider regard- 
less of timeliness of protest. 

B-214408.2 June 8, 1984 84-1 CPD 608 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURE$-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION ERECX 

Assuming that a protest concerning an alleged irm- 
propriety apparent in an invitation for bids was 
timely filed with the agency before bid opening, 
a subsequent protest to GAO filed more than 10 days 
after both the opening of bids and receipt by the 
protester's attorney of a copy of the agency's for- 
mal denial of the protest is untimely. 
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B-2147?8.3, 8-21&'78.4 J'UW 8, 1989 8d-1 CpD 609 
CONTRACTS--f'ROTE$TS--GENERAI; ACCOUNTJNG OFFICE PROCEDURES-- 
TIMELTNESS OF PROTEfl--SOLICITATION ZWROPRIETIES--APPARENY 
PRIOR TO BID OPENllVG/CLOSTNG DATE FOR PROPOSALS 

P r o t e s t  made a f t e r  t h e  c los ing  d a t e  f o r  t h e  r e c e i p t  
of b e s t  and f i n a l  o f f e r s  t h a t  s o l i c i t a t i o n  of b e s t  
and f i n a l  o f f e r s  w a s  improper is  untimely.  

CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
SOLICITATION CANCELED 

P r o t e s t  t h a t  awardee w a s  given u n f a i r  advantage i n  
nego t i a t ions  is  rendered moot by c a n c e l l a t i o n  of 
s o l i c i t a t i o n .  

B-215243 June 8, 1984 84-1 CPD 610 
GENERAL ACCOUNTTNG 03'FICE--SURISDICTION--CONTRACTS-- 
P E R F O W C E - -  CONTRACT ADMINISTRATION MATTER 

Whether v e h i c l e s  de l ive red  t o  t h e  government 
conform t o  c o n t r a c t  d e s c r i p t i o n  i s  a matter 
of c o n t r a c t  adminis t ra t ion ,  which is t h e  respon- 
s i b i l i t y  of t h e  procuring agency. 

B-222557 June 11, 1984 84-1 CPD 611 
CONTRACTS-- NEGOYIATION- - PUBLIC EXIGENCY-- COWETIY'ION 
SUFFICIENCY 

Immediate r e j e c t i o n  of p r o t e s t e r ' s  p roposa l  and 
award t o  remaining, acceptab le  o f f e r o r  w a s  j u s t i f i e d  
where procurement w a s  conducted on an  expedi ted b a s i s  
t o  m e e t  an  urgent  need and p r o t e s t e r  s t a t e d  unequi- 
voca l ly  dur ing  o r a l  d i scuss ions  t h a t  i t  could n o t  
m e e t  mandatory d e l i v e r y  schedule.  
completed w i t h i n  minutes does no t  demonstrate t h a r  
p r o t e s t e r ,  who later attempted t o  change h i s  p o s i t i o n  
regarding de l ive ry ,  w a s  t r e a t e d  u n f a i r l y .  

Fac t  t h a t  award w a s  

CONT~CTS--PROTEST~--ALLEGAT~ON~--BIAS--UNSUBSTANTIATED 
Allega t ion  that agency's a c t i o n s  w e r e  d i c t a t e d  
by b i a s  i s  without  m e r i t  as improper motives  are 
n o t  a t t r i b u t e d  on t h e  b a s i s  of i n fe rence  o r  supposi- 
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tion, agency's actions were consistent with it;@ need 
to act expeditiously to meet an urgent requirment, 
and there is no evfdence to support alleged bias. 

B-213355 June 11, 1989 84-1 CPD 613 
CONT.R4CTS--NEGOT.ZATION--CONFLICT OF INTEREST PROHZB.TTJONS-- 
STATUS OF OFFEROR 

Protest that awardee had conflict of interest be- 
cause a former employee of awardee drafted speci- 
fications is denied where record shows that former 
employee had only peripheral involvement in pro- 
curement working for another firm that served as a 
consultant to. government and that only tie between 
former employee and awardee during time of procurement 
was past employment. 

CONIL'RACTS--PROTESTS--GENERAL ACCOUNTlNG OFFICE PROCEDURES-- 
TIMELINESS OF PROYEST--SOLICITATION IMFROPRIET'IES--APPARENT 
PRIOR TO CLOSING DATE FOR RECEIPT OF PROPOSALS 

Protest of specifications either filed with agency 
prior to closing date for receipt of initial pro- 
posals and not filed with GAO within 10 working days 
of initial adverse agency action or filed initially 
with GAO after closing date for receipt of initial 
proposals is untimely. 

B-214063 June 11, 1984 84-1 CPD 615 
BIDS--MISTAKES-- CORRECTION-- DENIAL--ACCEPY'MCE OF CONTRACT AT 
I f l IT IAL  BID PRICE 

Contracting officer has no obligation to query the 
bidder as to its willingness to accept an award at 
the original bid price where the bidder only requested 
correction of the bid prior to award. 

BIDS--MISTAKES--INTENDED BID PRICE UNCERTAXNT.Y--CORRECT.TON 
INCONSISTENT WITH COWET.IT?VE BIDDING SYSTEM 

Bidder seeking correction of a bid is not permitted 
to recalculate and change the bid--based on an 
alleged industry standard of which the agency i s  
unaware--to include factors that were omitted when the 
bid was prepared and submitted. 
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E-224305 June 11,.1984 852-1 CPP fiz6 
CONTRACTS--LABOR SURPLUS A R E ~ ~ - - D E ~ r ~ N A T ~ O ~ - - D ~ ~ ~ ~ N T  
OF LABOR 

A f i r m  i s  n o t  an e l i g i b l e  Labor Surplus  Area (LSA) 
concern where Its proposed manufacturing l o c a t t o n  i s  
n o t  l i s t e d  as a n  LSA by t h e  Department of Labor. 

3-215274 June 12, 1984 84-1 CFD 617 
BIDS--MISTAKES--CORRECTION--AFTER BID OPENING--RULE 

Where a t e l eg raph ic  mod i f i ca t ion  erroneously in- 
c reased  b id  by $449,668, rather than  by $49,668, 
as a l l eged ly  intended, and t h e  intended inc rease  
may only be a sce r t a ined  by recourse  t o  a second 
telegram, de l ive red  a f t e r  b i d  opening, c o r r e c t i o n  
which would d i sp lace  o t h e r  b idders  may n o t  be 
permitted.  

BIDS--MISTAKES--CORRECTION--LOW BID DISPLACEMENT 

Correct ion of a b i d  mistake which would r e s u l t  i n  
displacement of o t h e r  b idders  may be e f f e c t e d  only 
where t h e  mistake and t h e  b i d  a c t u a l l y  intended are 
a s c e r t a i n a b l e  s u b s t a n t i a l l y  from t h e  i n v i t a t i o n  and 
t h e  b id ,  without  r e s o r t  t o  o t h e r  ou t s ide  documenta- 
t i o n ,  

REPORTS--ADMIiVISTRA!TIVE--CONTRACT PROTEST--REPORT NUT REQUESTED 
BY GAO--PROTEST PATENTLY WITHOUT LEGAL MERIT 

P r o t e s t  is denied without  ob ta in ing  r e p o r t  from 
agency s i n c e ,  even i f  a l l  of t h e  p r o t e s t e r ’ s  
a l l e g a t i o n s  are considered t o  be  c o r r e c t ,  t h e r e  
would s t i l l  be no l e g a l  b a s i s  f o r  providing t h e  
r e l i e f  requested.  

B-215296 June 11, 1984 84-1 C?D 618 
CONTRACTS--PROTESTS--GENERAL ACCOUNTJNG OFFICE PROCEDURES-- 
TINELINESS OF PROTEST--SOLZCITATJON .INPROPRIETIES--APPfIRENT 
PRIOR TO BID OPENING/”CLOSING DATE FOR PROPOSALS 
P r o t e s t  cha l lenging  a l l eged ly  restrictlye s p e c i f i c a t i o n  
i n  r eques t  f o r  proposa ls  w i l l  n o t  be considered where 
t h e  p r o t e s t  w a s  f i l e d  a f t e r  t h e  c los ing  d a t e  f o r  r e c e i p t  
of proposals  cont ra ry  t o  GAO Bid P r o t e s t  Procedures. 
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B-215386 $une11, 1984 84-1 CrJ 6 i 9  
CONTmCT$-- NEGOTIATION-- LATE PROPOSALS AND QUOTATIONS-- 
RE.JECTI0N PROPRIETY--PROPOSAL SENT BY NON-CERTIFIED MAIL 

Late proposal sent by regular mail 3 days prior to the 
due date was properly rejected since proposal was not 
sent by registered or certified mail and the lateness 
was not due to government mishandling. 

B-213323 June 12, 1984 84-1 CPD 620 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--MINIMUM NEEDS 
REQUIREMENT--ADMINISTRATIVE DETERMINAYTON--REASONABLENESS 

Ten-year warranty requriement for boilers is not unrea- 
sonable where the record shows that tne agency has a 
legitimate basis for requiring such a warranty. 

B-213667 June 12, 1984 84-1 CPD 621 
BIDDERS- -QUALIFICATIL"S--FAILURE 1'0 SUBMIT INFORMATION BEFORE 
B1D OPENING--RESPONSIBILITY OF BIDDER - V. RESPONSIVENESS UF BID 

Requirement in solicitation set aside for minority 
business participation that bidder submit with its 
bid certification from an agency of the District of 
Columbia Government that bidder is a minority business 
enterprise pertains to the bidder's eligibility to bid. 
Therefore, GAO finds that the fact that the bidder is 
certified at bid opening excuses the bidder's failure 
to provide evidence of the certification with its bid. 

GAO finds that solicitation requirement for listing of 
minority subcontractors related to the bidder's respon- 
sibility and need not have been completed prior to bid 
opening. 

BIDDERS--QUALIFICATIONS--INFOMTION--TIME FOR SUBMISSION 

GAO finds no merit in protester's argument that it could 
have submitted more information under solicitation category 
of minority and apprenticeship hiring record if the pro- 
tester had known that it was not limited to joint venture 
as opposed to separate firm business records. Solicita- 
tion did not limit the type of bid information that a 
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joint yenture Udder could sub?IPAt. Nevertheless, GAO 
questi,ons whether the protester should not haye been per- 
mitted to submit further information after bid opening 
since such information would only reflect the protester's 
hiring record up to the time of opening. However, GAO 
sees no reason to disturb evaluation in view of the fact 
that failure to have any further hiring information con- 
sidered was caused by the protester's erroneous interpre- 
tation of solicitation requirements. 

BIDS--EyALUATION--ON BASIS OTHER THAN I N  INVITATION-- PROPRIETY 

Procurement officials do not have the discretion to 
announce in the solicitation that one evaluation plan 
will be used and then follow another in the actual 
evaluation. Nevertheless, GAO finds no prejudice to the 
bidders resulring from awarding some points in the actual 
evaluation of bids under a solicitation's evaluation 
factor. Regardless of whether the bidders should have 
been given any points unless all of the evaluation fac- 
tor's subcriteria were met, the information that had to 
be submitted on the evaluation factor remained the same. 

CON~'RAC~'S--AWMDS--LOW BIDDER--ENTITLEMEiVT TO AWMD--AWARD 
UN PRICE AND ffOsiHER FACTORS CONSIDEREDff BASIS 

GAO finds that it was improper for the District of Colum- 
bia to use noncost factors to determine award in a for- 
mally advertised procurement that was not set aside for 
minority business participation. Like federal procure- 
ments, District of Columbia awards are to be made to that 
responsible bidder whose bid conforming to the invita- 
tion for bids will be most advantageous, price and other 
factors considered. The other factors are objectively 
determinable elements of cost indentified in the solici- 
tation as factors to be evaluated in the selection of a 
contractor. 

JOINT YENTURE--QUALIFICATIONS--IMPUTED FROM ONE VENTURER 1'0 
THE d0INT JTNTURE 

A Joint venture i s  generally an association of legal 
entities to carry out a single business enterprise. 
Unless the terms of a joint venture agreement provfde 
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that one o$ the entities no longer exgsts, sepayate 
qualifications of each of fhe legal entities in the 
joint venture properly can be considered in evaluating 
the qualiftcations of the joint venture. 

B-213798 June 12, 2984 84-1 CPD 622 
CONTRACTS--GRANT-FUNDED PROCUREMENIPS--BIDS--RESPONSTJBNESS-- 
A DMINISTRATTVE DETERMINATIOm 

Grantee's decision to reject low bid under advertbed 
solicitation because equipment offered did not satisfy 
requirement for construction with specified noncorro- 
sive materials was proper in the absence of a solicita- 
tion provision of alternative materials to those spe- 
cified. 

B-245375 June 12,  1984 84-1 CPD 623 
CONTRACTS- -PROTESTS--ADMINISTRATIVE ACTIONS- -OUTSIDE SCOPE 
OF PROTEST PROCEDURE 

Protest that the government should sell federal property, 
taken through government condemnation proceeding, to 
former owner of property, rather than sell property by 
public sale, is dismissed. Since protester has not alleged 
or shown that proposed sale is in violation of any govern- 
ment procurement statute or regulation, complaint is 
not proper subject of bid protest. 

B-215428 June 12, 1984 84-1 CPD 624 
CONTRACTS--PROTESTS--AUTHORITY TO CONSIDER--TENNESSEE VALLEY 
AUTHORITY PROCUREMENTS 

GAO will not review Tennessee Valley Authority (TYA) 
procurement because GAO is precluded by TVA Act for 
disallowing credit for expenditures which TVA Board 
determines necessary in carrying out TVA Act. 

B-225456 June 12, 1984 84-1 CPD 625 
CONTRACTS--OPTIONS--NOT TO BE EXERCJSED--CONTRACT ADMINISTRATIO 
MATTLR--NOT FOR GAO RESOLUTION 
Protest that agency should have exercised option to ex- 
tend contract is dismissed because where an option is 
exercisable at the discretion of the government the de- 
cision not to do so is a matter of contract administration 
not for review by GAO. 
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8-2l3Y9Q &ne 13, 198g I 8g-2 C p  626 
CONT~C~$--PROTE~TS--CDNTRACT ADMTNISTRATIO&-NOT f?OR 
RESOLUTION BY GAO 

Complaint that awardee’s approach to contract perfor- 
mance will yiolate applicable professional canons of 
ethics is a matter for the professional organizations 
involved, not GAO. 

GENERAL ACCOUNTING OFFICE--JURISDICTIOh’--STATE LAW 
APPLICABILITY-- NO AUTHORITY TO DEY’ERMT” 

Protest that awardee’s approach to contract perfor- 
mance--debt collection services--will constitute the 
unauthorized practice of law in most states is denied. 
The basic responsibility for defining, controlling and 
regulating the practice of law in any jurisdiction rests 
with the courts of that jurisdiction, not GAO. 

B-214798 June 13, 1984 84-1 CPD 62T 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMh’LINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TU 
PROY‘ESTER 

Subcontractor protest alleging agency improperly controlled 
subcontractor selection is untimely where protest was not 
filed within 10 working days after basis of protest was 
known. 

B-210740.2 June 14, 1984 84-2 CPD 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LA W--NOT ESTABLISHED 

Prior decision sustaining a General Services Administra- 
tion finding that a carrier has overcharged the government 
is affirmed where the carrier’s request for reconsidera- 
tion fails to demonstrate that errors of fact or of law 
exist in that decision which Warrant its reversal or modi- 
ficat ion. 

B-213894 June 14, 1984 84-1 CPR 628 
B I D S - - M T $ T A ~ S - - C O R R E C T ~ O ~ - - F ~ ~ U D I C I ~ L  TO OTHER BIDDERS 

Where IFB for three construction projects prwided that 
three contracts, one f o r  each project, would be awarded, 
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agency p rope r ly  re fused  correctAon of a l l e g e d  mistake of 
bidder  whose combined p r i c e s  f o r  a l l  three p r o j e c t s  was 
low bu t  who had f a i l e d  to comply wi th  XFB i n s t r u c t i o n s  
f o r  a l l o c a t i n g  c e r t a f n  c o s t s  among t h e  p r o j e c t s ,  because 
c o r r e c t i o n  of t h e  e r r o r  would d9splace another  b idder  
otherwise i n  l i n e  f o r  award of two of t h e  p r o j e c t s  and 
t h e  mistake and intended b i d  w e r e  n o t  a s c e r t a i n a b l e  fram 
t h e  b i d  documents bu t  on ly  from t h e  p r o t e s t e r ' s  post-bid 
opening explana t ion  and worksheets. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING ORICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATJON DPROPRIEY'.TES--APPARENT 
PRIOR TO BID OPENING/CLOSTNG DATE FOR PROPOSALS 

Where a p r o t e s t  based upon a l l e g e d  impropr i e t i e s  i n  a 
s o l i c i t a t i o n  which are apparent  p r i o r  t o  b i d  opening is 
no t  f i l e d  u n t i l  a f t e r  opening, t h e  p r o t e s t  is untimely 
under GAO Bid P r o t e s t  Procedures,  4 C.F.B. 21 .2 (b ) ( l ) ,  
and w i l l  no t  be considered on t h e  merits. 

B-224354 June 14, 1984 84-1 CPD 629 
BIDS--RESPONSIVENESS--FAILURE TO FURNISH SOMETHING REQUIRED-- 
STANDARD REPRESENTATIONS AND CERTIFICATIONS-- WAIVER--AS 
MINOR INFORMALITY 

A b idde r ' s  f a i l u r e  to complete r ep resen ta t ions  
contained i n  Standard Form 33, inc luding  the  small 
bus iness  s i z e  s t a t u s  r ep resen ta t ion ,  is  a minor in- 
formality which the bidder must be given an opportunity 
t o  co r rec t .  

B-203652.2, B-203652.3 June 18, 1984 84-1 CPD 630 
CONTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS--EvALUATZON-- 
COWEYITIVE RANGE EXCLUSION- -REASONABLENESS 

Rat iona l  b a s i s  i s  lacking  f o r  r e j e c t i o n  of propo- 
sal  without  conducting d i scuss ion  where record shows 
r h a t  t h e  eva lua to r s  misconstrued and lgnored appl ica-  
b l e  performance cri teria in  eva lua t ing  proposals ,  d i d  
no t  eva lua te  proposa ls  on a camon  b a s i s ,  d i s regarded  
f e a t u r e s  of p r o t e s t e r ' s  p roposa l  and misread and unila- 
t e r a l l y  ad jus t ed  d a t a  c o n t a h e d  i n  t h e  proposals .  
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B-203652.2, 8-2Q3652.3 $line 18, 1884 84-2 @P 63Q - Con. 
CONTJj@TS--NE~QTLGN--OFPEIZ$ OR ,PROPOSAL&- EV&UATxOfl 
TECHNICAL ACCEP!l'ABIL.TTY--SCOPE 02' GAO REVIEW 

While GAO d e f e r s  t o  t h e  procuring agency's opinion i n  
matters of judgment, t e c h n i c a l  f a c t s  are reviewed when 
necessary t o  determine whether t he  agency ac t ed  reasonably 
i n  d ischarg ing  i t s  l e g a l  ob l iga t ions .  

CONTRACY'S--PROTESTS--GENERAL ACCOUNTING 0FFICE.PROCEDURES-- 
- I N  CAMEm INSPECTION OF RECORDS, ETC. 

Although p r o t e s t e r  bea r s  t h e  burden of proving i ts  case, 
t h a t  burden is  m e t  i f  i t s  p r o t e s t  is  supported by a n &  
camera inspec t ion  of records  which t h e  agency has  refused 
t o  d i s c l o s e  t o  t h e  p r o t e s t e r .  

B-212304, B-212304.3 June 18, 1984 84-1 CPD 631 
BIDS--RESPONSIVEh'ESS--RESPONSIVENESS - V. BIDDER RESPONSIBIL?TY 

S o l i c i t a t i o n  requirement t h a t  b idder  ce r t i fy - - in  i t s  bid-- 
t h a t  product o f f e red  has  been i n  s a t i s f a c t o r y  and e f f i c i e n t  
opera t ion  a t  l i s t e d  i n s t a l l a t i o n s  i s  d i r e c t e d  t o  perform- 
ance h i s t o r y  of product  and thus  involves  b id  responsive- 
ness ,  even though included i n  a c l ause  t h a t  a l s o  r e q u i r e s  
information p e r t a i n i n g  t o  t h e  b idde r ' s  r e s p o n s i b i l i t y .  
Since responsiveness  must be determined a t  opening, a b i d  
which d id  no t  inc lude  t h e  c e r t i f i c a t i o n  must be r e j e c t e d  
as nonresponsive, even i f  requi red  information i s  submitted 
a f t e r  opening. 

CONTRACTS--PROTESTS--A WARD APPROWD-- PRIOR TO RESOLUY'ION OF 
PROTEST 

Agency's f a i l u r e  t o  fo l low regu la t ions  concerning award 
notwithstanding a b i d  p r o t e s t ,  f a i l u r e  t o  n o t i f y  
p r o r e s t e r  of award, and de lay  i n  submi t t ing  a complete 
admin i s t r a t ive  r e p o r t  are a l l  procedura l  d e f i c i e n c i e s  
t h a t  do no t  i n v a l i d a t e  an  otherwise proper award. 
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B-212304, E!-212304.3 June 18, 1984 84-1 CpD 631 - Con. 
CONTRACTS--PROTESTS--GENEML ACCOUNTING OFFXCE PROCEDURES-- 
TINELINESS OF PROTEST--SOLICITATION ~ROPBIETIE~--APi?ARENT 
PRIOR TO BID OPENING/CLOSTNG DATE FOR PROPOSALS 

Protest alleging that amendment to imitation for bids 
unduly restricted competition is untimely when ffled 
after bid opening, since GAO Bid Protest Procedures require 
protests based upon alleged solicitation defects which 
were apparent before bid opening to be filed by that time. 

B-212385.4, B-222385.5 June 18, 1984 84-1 CPD 632 
BIDS--MULTI-YEAR--ALTERNATE BASIS 

Under a multi-year procurement which solicited al- 
ternate bids for supply of single year quantity and 
multi-year quantity of antennas, bidder only is en- 
titled to an award for the single year quantity when 
the agency determines that no cost advantage will 
result if the multi-year quantity is awarded. 

BIDS--MULTI-YEAR--EVALUATION--MULTI-YEAR - V. SINGLE YEAR AWARD 

Agency's decision to award contract on a sole-source 
basis is justified where the agency has adequately 
demonstrated that its needs are urgent and only the 
awardee can meet those needs within the required time- 
frame because the proposed awardee is the only firm 
that qualifies for a waiver of first article testing. 

BIDS--TRANSFERS--PROPRIETY 

A business entity which after bid opening becomes 
wholly owned by another firm is not eligible to 
receive a contract award where the circumstances 
lead to the conclusion that the transaction was tanta- 
mount to the sale of a bid. Reverses B-212385, et al. 
Jan. 30, 1984 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING O ~ ~ . I C E  PROCEDURE$-- 
RECONSIDERATION REQUESTS-- ISSUES IN- LITIGATION 
Agency's untimely request for reconsideration and 
protester's untimely protest wEll be considered on 
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merits where the United States CLabs Cow~t has re- 
quested a decrsron from GAO. 
et al. Jan. 30 ,  1984. 

Reyerses B-212385, 

B-212937.2 2m.e 18, 1984 84-1 CPD 633 
CONTRACTORS--RESPONSIBILITY--DETEEVINATKVJ--2’ACTORS FOR 
CONSIDERATIOiV--BANCY PROCEEDINGS 

A firm need not be found nonresponsible merely because 
it is undergoing bankruptcy proceedings. 

CONTRACTORS--RESPONSIBILITY--DETERMINATION--Rh’VIEW BY GAO-- 
A F F I M T I Y E  FINDING ACCEPTED 

GAO will not review an affirmative determination of respon- 
sibility in the absence of either a showing of possible 
fraud or of the misapplication of definitive responsibility 
criteria. 

CONTRACTS- -NEGOTIATION-- OFFERS OR PROPOSALS- -EVALUATION-- 
TECHNICAL ACCEPTABILI TY--SCOPE OF GAO REVIEW 

Agency determination involving technical matters will 
be questioned only upon a clear showing of unreasona- 
bleness. 

CONTRA CT.S-- NEGOTIATION- -SOLEn SOURCE BASIS- -ADMINISTRATIVE 
DETKRMINATION--REASONABLE BASIS 

Where a sole-source negotiated procurement is 
justified as promoting standardization and inter- 
changeability of parts with equipment already in the 
agency’s inventory, GAO will not consider protester’s 
allegations that a competitive procurement would have 
enabled the government to purchase more advanced, but 
less expensive, equipment, the parts of which would 
not be interchangeable with existing equipment. 

CONTRACTS--NEGOTIATXON--SOLE-SOURCE BASIS--D,ET&RMINATION AND 
FINDINGS--DBFECTDE--AWARD PROPRIETY 

Even if the determination and findings authorizing 
sole-source negotiation are defective, the resultfng 
award is not improper if the circumstances surrounding 
the procurement justified a sole-source award. 
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B-212937.2 Juve 18, 1984 84-1 CpD 633 - Con. 
CONlr'RACTS--NEGaT~~TXON--SOLE-~URCE B A S ~ ~ - ~ U S T ~ ~ ~ C ~ ~ ~ O N - -  
STANDARDIZATION, BVTERChXNGEABILrTY, ETC. 

Sole-source procurement of military tractors for use 
under combat conditions may be justified on the grounds 
of standardization and interchangeability of parts with 
tractors already in the agency's inventory even though the 
units to be purchased. while substantially sinli!ar to, 
are not absolutely identical with those already in the 
inventory. There is a significant difference between no 
standardization at all and standardization to the extent 
possible. 

CONTRACTS--PROTESTS--GENERAL ACCOUUTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Protest to GAO filed within 10 working days of initial 
adverse agency action on prior protest to the agency 
is timely. 

CONTRACTS--RA!L'IFICATION-- UNAUY'HORIZED CONTRACTS- - VALIDITY OF 
RATIFICATION 

Express ratification of an allegedly unauthorized letter 
contract under which the government receives a 
benefit renders payment under the contract proper. 

B-213303 J Z ~ Y Z ~  18, 1984 84-1 CPD 634 
CONTRACTS--N&GOTIATION--OFFERS OR PROPOSALS--WALUATION-- 
EVALUATORS- -QUALIFICATIONS 

A challenge to the qualifications of the person 
who evaluated quotations will not be considered by 
GAO absent allegations of fraud, bad faith or con- 
flict of interest. 

CONTRACTS-- PROTESTS--GENERAL ACCOUNTING OFFZCE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTESI' MDE kIIVwN TO 
PROTESTER 

Protest not received in GAO within LO workfng 
days after protester knew or should have known 
of the basis of its protest is unthely. 
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8-223303 June 1 8 ,  1984 84-2 CPD 63g. - Con. 
PURC~SES--S~LL--AWARDS--BEST ADYANTAGE TO GOVERNmNT 
REQUIREMEiUT-- PRICE AID OTHER FACTORS CONSTDERED--ACCEPTANCE 
OF OTIIER THN! LOWEST QUOTATION 

In a procurement of parking lot lighting fixtures 
pursuant to small purchase procedures, the agency 
did not deprive quoters of a fair and equitable 
competition by selecting from comparable fixtures one 
which was not the least expensive but whose features 
were determined to be most advantageous t o  the govern- 
ment. 

B-213595.2 June 18,  1984 84-1 CPD 635 
CUiVTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
Rb'CONSIDERATION REQUESYS--b'RROR OF FACT OR LAW--NOT ESTABLISHED 

Prior decision is affirmed where reconsideration request 
does not show any error in fact or law of prior decision. 

B-214031 June 18, 1984 84-1 CPD 636 
BIDS--RESPONSIVJ!i".hSS--FAILURE TO FURNISH SOME'THING REQUIRED 

Procuring activity's rejection of protester's bid 
conditioned on the use of government property al- 
ready in its possession under another contract was 
proper where protester failed to submit with bid 
written authorization to use such property and other 
data as required by the solicitation. 

BIDS--RESPONSIVENESS--OFFER OF COLWLIANCE AFTER B I D  UPEiYIIVG- 
ACCEPY'ANCE NOT AUTHOR1 ZED 

A bid that is properly declared nonresponsive due 
to bidder's failure to submit required written 
authorization for use of government property in 
bidder's possession under another contract may not be 
made responsive through bidder's post-bid opening ex- 
planation. 

~oflK?AcTs-- iVODIFICATION-- PROPRIETY 
Agency's decision to modify awardee's contract to 
cover increased requirements is proper where the 

B-214032 June 1 8 ,  1984 84-1 CFD 637 
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agency detemined that the modification was necessary 
to fulfill requirements until a new procurement could 
be issued. 

B-214032 June 1 8 ,  1984 84-1 CPD 637 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA--APPLICATION OF CRITERIA 

GAO will not object t o  the technical evalution of 
protester's proposal where evaluation was reasonable 
and in accordance with the evaluation criteria. 

CONTRACTS-- NEGOTIATIOTJ-- OFFERS OR PROPOSALS-- EVALUATION- - 
TECHNICAL SUPERIORITY - V. COST 

In a negotiated procurement, award may be 
made to a higher priced, higher technically rated 
offeror as long as the decision to do so is reasonable 
and in accordance with the stated evaluation criteria. 

COIYTRACTS- - PROTESTS-- BURDEN OF PROOF-- ON PROTESTER 

Protester's allegation that awardee had an unfair 
competitive advantage is dismissed because the 
protester has failed to meet its burden of affirma- 
tively proving this allegation. 

B-214287 June 18, 1 9 8 4  84-1 CPD 638 
CONY'RACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHEL 

Decision holding that agency determinations to 
(1) award negotiated contract after discussions; 
(2) expedite contract award process to take advan- 
tage of alternate low offer with 30-day acceptance 
limit; and ( 3 )  refuse to accept late offer  that would 
have displaced previous low offeror were proper i s  
affirmed where protester has not shown that there was 
an error of law or fact in the decision. 
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B-2Ll406.2 June 1 9 ,  1934 89-2 CRD 639 
GENERAL ACCOUNTING OFFICE- -RECO@flAQATXONS-- COh'TfiACTS-- 
TERMIiVATION--ERRONEOUS AWARD--REEVALUATTOiV OF OTHER OFFERS 

GAO recommends, based on new information showing that 
contract performance is continuing beyond anticipated 
completion date in record in original protest, that 
agency consider feasibility of termination of sole- 
source contract and expedited recompetition given our 
prior sustaining of the protest. 

B-213401.2 June 19, 1984 84-1 CPD 640 
BIDS--PREPARATION--COSTS--RECOVERY 

Bid preparation costs may be recovered if the con- 
tracting officer's actions were unreasonable or con- 
trary to law or regulation, and precluded the claimant 
from receiving an award, so that the fact that the 
contracting officer's actions were taken in good faith 
is not determinative of the right to reimbursement. 
Distinguishes B-189U45, Jan. 2 6 ,  1979. 

CONTRACTS-- PROFITS--ANY'ICIPATED 

There is no legal basis to pay anticipated 
profits to an unsuccessful bidder. 

GENERAL ACCOUNT1 NG OFFICb- -% COM4ENDATIONS-- CONTRA CTS- - PRIOR 
RECOMMENDATIONS--WITHDRAWN--NOT I N  BEST INTEREST OF 
GO WRNMENY 

GAO withdraws its prior recommendation that an existing 
contract be terminated for the convenience of the govern- 
ment and a new award made to the successful protester 
since the contracting agency has established that termina- 
tion would not be in the goyerment's best interest be- 
cause of prohibitive attendant costs and additional delays 
affecting project completion. 

B-214582.2 June 19, 1984 84-1 CPD 641 
CONTRACT&-AlEGOTIATION--OFFERS CR PROPOSALS--OML--OFFER AND 
ACCEPTANCE 

Since a valid offer must contain or make refer- 
ence to price, quantity, quality, and delivery 
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terms and clearly dwonstrate the offferar‘s.j;ntent 
to be bound contractually, a protester’s contention 
that it substantially comglied with a requirement to 
submit a proposal for a multiple-award schedule con- 
tract is denied where it appears that pre-closing date 
communications with the contracting officer were merely 
preliminary discussions concerning items to be included 
on the schedule contract and the protester’s intent in 
acknowledging a solicitation amendment is unclear. 

CONTRACTS- - PROTESTS- -ALLEGATIONS- - UNSUBSTANTIATED 

The fact that the protester’s product may be unique 
does not entitle the protester to an award of a 
Federal Supply Schedule contract or mean that the 
provisions of a solicitation regarding the timely 
submission of proposals should be waived. 

B-224842 June 19, 1984 84-1 CPD 642 
CONTRACTS--PROTESTS--GG”ERAL ACCOUNTING OFFICE PROC&DURh’S-- 
TIMELINESS OF PROTKST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTEB 

Protest of rejection of bid is untimely where not 
filed with GAO within 10 working days after protester 
learns of rejection of bid and basis f o r  rejection. 

CONTRACTS- - PRO/’ESTS-- GENERAL ACCOUNTING OFFICE PROCEDURES-- 
Y’IMELINESS OF PROTKST--SOLICITATION IM?ROPRIETIE$--APPARENIT 
PRIOR TO B I D  OPEING/CLOSING DATE FOR PROPOSALS 

Protest of an allegedly restrictive solicitation 
provision is untimely where not filed until after 
bid opening. 

B-214864 June 19, 1984 84-1 CPD 643 
AD Vh’RTISING - CQNMERG‘E SU~lXE;$S DAILY- - FA ILUBE TO S;YNOPSIZE 
PROCUREWNT 
Contracting agency’s failure to publish a synopsis 
in the Commerce Business Daily concerning its pro- 
posed purchase of communications equipment under a 
multiple-award schedule as required by statute did 
not prejudice the protester because the protester had 
actual knowledge of the proposed purchase and had an 
opportunity to compete. 

118 



&2l4864 .3une19, 1984  84-1 CpD 6f13 - Con. 
CONTRACTS--FEDERAL SUPPLY SCHEDULE--UULTIPLE SUFPLIERS-- 
PROCEDURAL REFICTENCIES--NO PREJUDICE 

GAO sees no value in recommending that the agency 
conduct a new purchase, despite the deficiency 
detected, since the protester engaged in a head- 
to-head competition with the awardee and the agency 
concluded that only the awardee's equipment could 
meet its technical requirements. 

CONTRACTS- - FEDERAL SUPPLY SCHEDULE- -SPECIFICATIONS- -MINIMUM 
NEh'DS REQUIR&MENT--ADMINl-STRATIVE DETERMINATION 

The protester has failed to show that the agency's 
justification for purchasing from the higher priced 
supplier is clearly unreasonable where the protester's 
arguments only reflect a disagreement with the agency's 
technical j udgment. 

COh?L'RACTS--FEDERAL SUPPLY SCHEDULE--TO OTHER THAN THE LOW BIDDER 
OR OFFEROR-- JUSTIFICATION 

In determining whether the contracting agency's 
justification for purchasing from a higher 
priced, multiple-award schedule supplier is ade- 
quate, the important factor is not when the agency 
put its reasons into writing, but whether those rea- 
sons existed at the time the agency made its decision 
and whether they do in fact support that decision. 

Whether the protester is a lower priced supplier of 
the required equipment is irrelevant where the agency 
has adequately justified a purchase from a higher 
priced supplier on technical grounds. 

CONTRACYS- -PROTESTS- - ALLEGATIONS-- BIAS- - UNSUBSTANTIATED 

Protester has not shown that the agency acted in 
bad faith when it selected a competitor for the 
award; to prove bad faith, the protester must pre- 
sent virtually irrefutable eyidence that agency 
officials acted with a specific and malicious intent 
to injure the protester. 
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B-225291 June 19, 1984 84-1 CPD 6g4 
BIDS--PRICES--BELOW COST--NOT BASIS FOR PRECLUDING AWMD 

No b a s i s  exists t o  preclude a c o n t r a c t  award merely 
because b idders  submitted below-cost b ids .  A below- 
c o s t  b i d  p re sen t s  a ques t ion  of t he  b idde r ’ s  respon- 
s i b i l i t y  and GAO does no t  review a f f i r m a t i v e  de te r -  
minat ions of r e s p o n s i b i l i t y  except  i n  l imi t ed  circum- 
s t ances .  

B-215330 June 19, 1984 84-1 CPD 645 
COIi‘TRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR 11’0 CLOSING DATE FOR RECEIPT OF PROPOSALS 

P r o t e s t  aga ins t  a l l eged  d e f e c t  i n  s o l i c i t a t i o n  f i l e d  
a f t e r  c los ing  d a t e  f o r  r e c e i p t  of proposa ls  i s  untimely. 

B-215353 June 19, 1984 84-1 CPD 646 
COIVITRACY’S--OPTIONS--NOT !l’O BE EXERCISED-- CONTRACT 
ADMIiUSTRATION MATTER--NOT FOR GAO RESOLUTION 

Where t h e  government possesses  t h e  d i s c r e t i o n  t o  
exercise a n  opt ion ,  i ts  dec i s ion  whether o r  not  t o  
exercise t h a t  op t ion  is  a matter of c o n t r a c t  admini- 
s t r a t i o n  which GAO w i l l  no t  review under i t s  b i d  
p r o t e s t  func t ions .  

B-215478 June 39, 1984 84-1 CPD 647 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTb’ST--SOLICITATION I!@ROPRIETIES--APPAREA’T 
PRIOR TO CLOSING DATE FOR RECKIPT OF PROPOSALS 

P r o t e s t  regard ing  t h e  a c c e p t a b i l i t y  of t h e  awardee‘s 
product  is  dismissed as untimely where t h e  awardee’s 
product w a s  i d e n t i f i e d  i n  the  s o l i c i t a t i o n  as accep- 
t a b l e  bu t  t h e  p r o t e s t  t o  GAO was no t  f i l e d  u n t i l  a f t e r  
t h e  c los ing  da re  f o r  r e c e i p t  of proposals .  

B-215482 June 19, 1984 84-1 CPD 648 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATION IMFROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 
P r o t e s t  based on a l l eged  impropr ie t ies  on t h e  f a c e  
of a s o l i c i t a t i o n  is untimely and w i l l  n o t  be consi-  
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dered on the merits where not  filed with GAO or the 
contracting agency prior to bid opening. 

B-212575.2 June 20, 1984 84-1 CPD 649 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--WALURTION-- 
EVALUATION DOCLJM&"TS--EXAMIiVATION BY GAO 

In camera review of proposals and evaluation material 
shows reasonable basis for scoring of awardee's 
proposal 17 percent higher than the protester's for techni- 
cal merit. 
make award based on a predetermined formula numerically 
weighting price in relation to technical merit, the 
agency properly followed the formula in making the award 
notwithstanding that the awardee's proposal was more 

- 

Since the solicitation stated the agency would 

costly. 

B-222575.2 June 20, 1984 84-1 CPD 649 
CONT~CLI'S--PROTESTS--ALLEGATIONS--BIAS--Ui\rSUBSTAi~TIATED 

GAO will not attribute bias to procurement officials 
on the basis of inference or supposition; the protes- 
ter must submit virtually irrefutable proof that the 
officials had a specific and malicious intent to harm 
the protester. 

B-214440 June 20, 1984 84-1 CPD 650 
CONTRACTS--PROTESTS--ISSUES IN LITIGATION 

GAO will not consider a protest where the material 
issues are before a court of competent jurisdiction which 
has not expressed an interest in receiving GAO'S decision. 

B-225295 June 20, 1984 84-1 CPD 651 
SMALL BUSINESS ADMINISTRATION--CONY'RACTS--CONTRACTING WITH 
OIL'HER GOVERNMENT AGENCIES-- PROCUREMENT UNDER 8 [a )  PROGRAM-- 
REYIEW BY GAO 
Selection of contractor for award under section 8(a) 
of the Small Business Act is within the discretion of 
the contracting agency and the Small Business Admini- 
stration (SBA) and will not be questioned absent a 
showing of fraud or bad faith on the part of government 
officials or allegations that SBA regulations have been 
violated. 
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8-215388 J u n e  20, 198fl 8fl-2 CPP 652 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE ,PROCEDURE$-- 
TIMELTNESS OF PROTEST--SOLETTATION WROPR-TETIES--APPARENT 
PRIOR TO B I D  OPENIilG/CLOSIiYG DATE FOR PROPOSALS 

P r o t e s t  a l l e g i n g  t h a t  s p e c i f i c a t i o n s  are unduly 
r e s t r i c t i v e  is  dismissed s i n c e  i t  w a s  n o t  f i l e d  before  
b i d  opening. 

COiVTRA CTS- - PROTESTS- - MAT CONSTITUTE PROTEST 

Where p r o t e s t e r ’ s  let ter t o  agency expressing d i s s a t i s -  
f a c t i o n  wi th  s p e c i f i c a t i o n s  i n d i c a t e s  an  i n t e n t  t o  p r o t e s t  
i n  t h e  f u t u r e  if concerns are n o t  s a t i s f a c t o r i l y  resolved,  
let ter and agency response t h a t  let ter cannot be used t o  
f i x  t h e  d a t e  of p r o t e s t  f o r  t ime l ines s  purposes s i n c e  t i m e  
f o r  f i x i n g  d a t e  of p r o t e s t  i s  when p r o t e s t  is  made. 

B-215407 June  20, 1984 84-1 CPD 653 
CONTRACYS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIWLINESS OF PROI‘EST- -ADVERSE AGENCY ACTION EFFECT 

When p r o t e s t  is f i l e d  i n i t i a l l y  w i t h  con t r ac t ing  agency, 
subsequent p r o t e s t  f i l e d  wi th  GAO more than  10 working days 
a f t e r  p r o t e s t e r  l e a r n s  of i n i t i a l  adverse agency a c t i o n  
on p r o t e s t  i s  untimely. 

B-215411 June  20, 1984 84-1 CPD 654 
CONil’RACTS- -PROTESTS- -GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELIivr;SS OF PROTEST--SOLICITATION IWROPRIETIES--APPARENII‘ 
PRIOR TO B I D  OPENING/CLOSING DAY% FOR PROPOSALS 

P r o t e s t  a g a i n s t  s o l i c i t a t i o n  impropr i e t i e s  which w a s  no t  
f i l e d  p r i o r  t o  b i d  opening e i t h e r  w i t h  t h e  agency o r  
GAO is  untimely f i l e d  under GAO Bid P r o t e s t  Procedures,  
4 C.F.R. 21.2(b) (1) (1983). 

B-215508 June  20, 1984 84-1 CPD 655 
FOREIGN AID PROGRAMS-- LOAN PROGRAMS- -FROCUBEMEflTS USING BORROW 
FUNDS--NOT SUBJECT TO GAO REVIEW 

Procurement by t h e  Dominican Republic, us ing  funds 
borrowed from Agency f o r  I n t e r n a t i o n a l  Development, 
is n e i t h e r  f e d e r a l  procurement nor procurement in-  
volving f e d e r a l  g r a n t  funds and i s  n o t ,  t he re fo re ,  
s u b j e c t  t o  review by GAO. 
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B-215835. June  21, 2 9 8 4  84-1 CPR 656 
BIDS--PRICES--BELOW COST--IUOT BAST$ FOR PRECLUDING AWARD 

Protester's bid may not be rejected for offering 
what the agency believes to be an unusually low 
price for one of the line Items, since, as a gen- 
eral rule, below-cost bids do not constftute a 
legal basis for precluding a contract award and the 
protester has argued in some detail that the agency's 
estimate on the cost of the work is overstated. 

BIDS--UNBALANCED--PROPRIETY OF UNBALANCE-- "M4THEMAII'ICALLY 
UNBALANCED BIDS"--MATERIALITY OF UNBALANCE 

Even if it is assumed that the protester's bid 
is mathematically unbalanced, GAO concludes 
that the bid is not materially unbalanced since 
it will apparently result in the lowest ultimate cost 
to t he  government. 

BIDS--UNBALA.NCED--PROPRIETY OF UNBALANCE--"MTHEMAIITCALLY 
UNBALANCED BIDS"- - WHAT CONSTITUTES 
Protester's bid is not mathematically unbalanced 
since its equipment costs are properly allocable 
t o  the base period. B-206449.2, December 20, 1982,  
and B-208795.2, B-209311, April 22,  1983,  distin- 
guished. 

B-215217 June  21, 1984 84-1 CPD 657 
COl?TRACTS-- PROTESTS- - GENERA L ACCOUflTIflG OFFICg PROCEDURES- - 
TIMELINESS OF PROTEST--DAY% BASIS OF PROII'EST MADE KNOWN TO 
PROY~ESTER 

Protest is dismissed as untimely where it was not 
filed until nearly 18 months after the protester 
knew or should have known of the basis for its protest. 

B-213662 June  22, 1984 84-1 CPD 658 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS-- EVALUATION-- 
COMPETITIYE RANGE DETERMIP'JATION---TME'ROPER 
Elimination of a proposal from the competittve 
range, thereby leavhg a competitive range of one, 
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is improper where record shows L h a ; t  informational 
deficiencies in the proposal were not so material 
that major revisions and additions to the proposal 
would have been required to make it acceptable. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--PREPA&4T,.TON-- 
COSTS-- RECOVERY 

Proposal preparation cost may be covered where: 
(1) the agency's rejection of the proposal was un- 
reasonable, and thus arbitrary and capricious; and 
(2) the offeror should have been determined by the 
agency t o  be in the competitive range with a reason- 
able chance at the award, but the agency's arbitrary 
action makes it impossible to determine precisely how 
substantial that chance was. 

B-213663 June 22, 1984  84-1 CPD 659 
CONTR4CTS--PROTESTS--GENERAL ACCOUNTING OFFICii PROCEDURES-- 
TIMELINESS OF PROTEST--DAY% BASIS OF PROII'EST MADE KNOWN TO 
PROTESTER 

Where protester initially corresponds with agency 
requesting information under Freedom of Information 
Act (FOIA) ''in an effort to avert a formal protest" 
and subsequently files a formal protest, the later 
date is used to apply the timeliness requirements of 
GAO Bid Protest Procedures. 

Belief by protester that it requires additional 
information under FOIA to file protest which GAO 
finds unnecessary will not toll timeliness require- 
ments. 

FREEDOM OF INFORMATION ACIL'- -GENERAL ACCOUNTING OFFICE 
AUII'HORITY 

FOIA proyides no authority for GAO to determine 
when or what information must be disclosed by 
government agencies. 
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B-213939 June 22, 1984 84-1 CPD 660 
CONTRACTS- -PROTESTS- - MOOT, A CA, DEMSC, ETC QUESTIONS-- 
PROTESTER NOT I N  LINE FOR AWARD 

P r o t e s t  contending t h a t  b i d  w a s  erroneously r e j e c t e d  
as nonresponsive is  academic s i n c e  t h e  p r o t e s t e r  w a s  
n o t  t h e  low b idder  and thus  would not  be i n  l i n e  f o r  
award even i f  i t s  p r o t e s t  w e r e  sus ta ined .  

B-213227.2 June 25, 1984 84-1 CPD 661 
COIiTRACTS-- NEGOTIATION--OFFERS OR PROPOSALS--DISCUSSION WITH 
ALL OFFERORS REQUIREMENT-- "MEANINGFUL" DISCUSSIONS 

Meaningful d i scuss ions  w e r e  he ld  where con t r ac t ing  
agency i d e n t i f i e d  those  areas i n  p r o t e s t e r ' s  pro- 
posa l  which i t  considered d e f i c i e n t  and gave pro- 
tester the  oppor tuni ty  t o  c o r r e c t  those de f i c i enc ie s .  
Context and ex ten t  of d i scuss ions  are matters p r i -  
mari ly  f o r  determinat ion by t h e  con t r ac t ing  agency. 
All t h a t  is  requi red  i s  t h a t  t he  agency lead  o f f e r o r s  
i n t o  areas of t h e i r  proposals  which r equ i r e  amplif i -  
cat  ion. 

CONTRACTS--iVEGOTIATION-- OFFERS OR PROPOSALS--EVALUATION-- 
CRITERIA-- CHANGED 

Allega t ion  t h a t  agency changed s p e c i f i c a t i o n s  i n  
eva lua t ing  equipment proposed by p r o t e s t e r  i s  
denied. Record i n d i c a t e s  t h a t  agency eva lua t ion  
w a s  i n  conformance wi th  s p e c i f i c a t i o n s  and mere 
f a c t  t h a t  t h e  p r o t e s t e r  d i sag rees  wi th  agency con- 
c lus ions  provides  no b a s i s  t o  f i n d  t h a t  i t  w a s  no t  
done i n  accordance wi th  the  provis ions  of the  RFP. 

COIiTRACTS- - TJEGOTIATION-- OFFERS OR PROPOSALS- - EVALUATION-- 
REASONABLE 

Allega t ion  t h a t  agency eya lua t ion  of p r o t e s t e r ' s  
response t o  sample  t a s k  requirement of RFP w a s  
a r b i t r a r y  and cap r i c ious  i s  denied where reasonable  
b a s i s  e x i s t s  f o r  evaluat ion.  
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B-213227.2 June 25, 1984 84-1 CPD 661 - Con. 
COflT~CTS--NE~O?'IATXON--OFFERS 08 ~ROFOSA~S--EyeLUATION-- 
SAFETY RECORD 

Allegation that awardee's proposal should have been 
downgraded because of poor safety record is denjced 
where agency had sufficient basis to conclude that 
awardee's safety record was excellent. 

CONY'RACTS-- NEGOTIATION-- OFFERS OR PROPOSALS-- EVALUATION-- 
TECHNICAL ACCEPTABILITY--SCOPE OF GAO REVIEW 

It is not the function of GAO to rescore tech- 
nical proposals. 
concerning the scoring of its proposal does not 
establish that the evaluation had no reasonable 
basis. 

Mere disagreement by protester 

CONTRACTS--PROY'ESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DEBRIEFING CONFEREYCES--ISSUES PROVIDIA 
PROTEST BASIS 

Where protester first learns of specific grounds of 
protest concerning the evaluation of its proposal 
at agency debriefing, protest was not required to 
be filed prior to debriefing. 

B-213473 June 25, 1984 84-1 CPD 602 
BIDS--EVALUATION--TECHNICAL ADEQUACY--ADMT"SY'RATIYE 
DETERMINATION 

An agency's technical evaluation of a bid will 
not be disturbed where it is not shown to be 
unreasonable, arbitrary, nor violative of pro- 
curement laws and regulations. 

BIDS--PREPARATION--CO~TS--NONCO~ENSABLE--NONRES~ONSI~ BID 

A bidder is not entitled t o  recovery of bid 
preparation costs where its bid was properly 
rejected as nonresponsive. 
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B-2134?3 June 25, 1984 89-1 CPD 602 - Con. 
BIDS--RESPONSZYENESS--BRAND NAME OR EQUAL FROCUBEMENT 

F a i l u r e  of "equal" product  t o  m e e t  a l l  of t h e  
s a l i e n t  c h a r a c t e r l s t i c s  requi red  by "brand name 
o r  equal' '  i n v i t a t i o n  proper ly  r e s u l t e d  i n  r e j e c t i o n  
of b i d  as nonresponsive.  

CONTMCTS--PROFITS--ANTICIPATED 

There is no l e g a l  b a s i s  t o  pay a n t i c i p a t e d  
p r o f i t  t o  an  unsuccessful  bidder .  

CONlr'RACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELIflESS OF PROTEST--SOLICITAYION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t  of a l l eged  impropr i e t i e s  which are apparent  
on t h e  f a c e  of a s o l i c i t a t i o n  must be f i l e d  p r i o r  t o  
b id  opening. 

B-223504 June 25, 1984 84-1 CPD 663 
BIDS--RESPONSIVENESS--BRAND NAME OR EQUAL PROCUREI&'NT 

"Equal" b id  i n  response t o  brand name o r  equal  in- 
v i t a t i o n  f o r  b i d s  w a s  p roper ly  r e j e c t e d  as nonrespon- 
s i v e  where no d e s c r i p t i v e  material w a s  submitted t o  
e s t a b l i s h  t h a t  o f f e red  i t e m  m e t  a l l  s a l i e n t  charac- 
t e r i s t i c s  of brand name i t e m .  

B-213557 June 25, 1984 84-1 CPD 664 
COiVTRACTS-- NEGOII'IATION--OFFERS OR PROPOSALS-- EVALUATION-- 
TECHIiICAL ACCEPTABILITY- -SCOPE OF GAO REVIEW 

GAO w i l l  no t  d i s t u r b  an agency's eva lua t ion  of 
t echn ica l  proposals  un le s s  shown t o  be unreason- 
a b l e  o r  i n  v i o l a t i o n  of procurement laws and reg- 
u l a t ions .  

CONTRACTS--PROTESTS--GEI/ER4L ACCOUNTZNG OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--SOLICITATTON IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING~CLOSTNG DATE FOR PROPOSALS 
P r o t e s t  a g a i n s t  p r i c e  scor ing  p lan ,  t h e  essential  
elements of which were d i sc losed  i n  t h e  reques t  f o r  
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proposals ,  i s  untimely because i t  was nor filed 
before  the c los ing  d a t e  f o r  r e c e i p t  of proposals .  

B-215462 June 25, 1984  84-1 CPD 666 
BIDS- - IiWITATION FOR B ~ D S - - A - F A I L U R E  TO ACKNOWLEDGE-- 
BID NONRESPO€JSIVE 

Rejec t ion  of p r o t e s t e r ' s  b id  as nonresponsive 
on b a s i s  t h a t  p r o t e s t e r ' s  b i d  f a i l e d  t o  aclcnow- 
ledge  material amendment w a s  proper  d e s p i t e  pro- 
tester's a l l e g a t i o n  t h a t  l a te  r e c e i p t  of t hese  
amendments by GSA w a s  no t  p r o t e s t e r ' s  f a u l t ,  bu t  
due t o  l a t e  mai l ing  by GSA and slow de l ive ry  by 
United S t a t e s  m a i l .  
no t  an  i n s u r e r  of t h e  de l ive ry  of bidding docu- 
ments t o  prospec t ive  b idders  and t h e r e  is  no alle- 
ga t ion  t h a t  GSA d e l i b e r a t e l y  attempted t o  prevent  
p r o t e s t e r  from competing. 

The procuring a c t i v i t y  i s  

Ti-Z!75dE!" e J i ~ m n ~  ? f .  7?84 R4-7 P n  
TRANSPORTATION--RATES--EXPLOSIWS--POINT-TO-POINT SPECIFIC 
RATE APPLICABLE 

P r i o r  dec i s ion  on t r a n s p o r t a t i o n  claim is  aff i rmed 
where r eques t  f o r  recons idera t ion  f a i l s  t o  demonstrate 
t h a t  e r r o r s  of l a w  o r  of f a c t  exist i n  t h a t  dec is ion  
which warrant  i t s  reversal o r  modif icat ion.  

B-220010.2 June 26, 1984  84-1 CPD 667 
CONTRACYS--IIi-HOUSE PERFORMAWCE V. CONTRACTIIVG OUT--COST 
COICARISON--FAILURE TO FOLLOW AGFNCY POLICY A I D  REGULATIONS 

P r o t e s t  a g a i n s t  agency 's  determinat ion t o  re ta in  
func t ion  in-house based on Of f i ce  of Management 
and Budget C i rcu la r  A-76 c o s t  comparison is denied 
wnere e r r o r s  made by agency i n  computing i t s  in- 
house c o s t  estimate do no t  change t h e  eya lua t ion  
r e s u l t .  

Comparison of c o s t s  of con t r ac t ing  out  o r  r e t a i n i n g  
func t ion  in-house must be based upon d i r e c t  l a b o r  
rates a n t i c i p a t e d  f o r  f e d e r a l  employees during f i r s t  
year  of performance per iod  r a t h e r  than f e d e r a l  pay 
rates e f f e c t i v e  during t h e  earlrer per iod  of app l i cab le  
wage determinat ion.  
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B-210010.2 June 26, 2984 84-1 CPP 66? - Con. 
CONTMCTS--11-HOUSE PERFORMANCE Y. CONXMCTZNG OUT--CO$T 
COMPARISON--FAILURE TO FOLLOW' AGFNCY POLICY AND REGULATIONS 

Ordinar i ly ,  where t h e  s o l i c t t a t i o n  f a i l s  t o  i n d i c a t e  
s p e c i f i c  s tandards  t o  be used i n  conducting a cos t  
comparison under Off ice  of Management and Budget C i r -  
c u l a r  A-76, o f f e r o r s  may assume t h a t  t h e  procuring 
agency w i l l  apply t h e  publ ished procedures i n  e f f e c t  
a t  t h e  time, no t  those  prev ious ly  e f f e c t i v e .  However, 
where t h e  a p p l i c a t i o n  of t h e  s tandards  i n  e f f e c t  a t  
t i m e  would have r e s u l t e d  i n  an erroneous c o s t  comparison, 
GAO w i l l  no t  ob jec t  t o  t h e  agency's use of t h e  p r i o r  
s tandards  . 

COIlTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

P r o t e s t  n o t  f i l e d  wi th in  10 working days of when 
p r o t e s t e r  knew of b a s i s  of p r o t e s t  o r ,  a l t e rna -  
t i v e l y ,  no t  f i l e d  w i t h i n  10 working days of agency's 
i n i t i a l  adverse a c t i o n  on p r o t e s t ,  i s  untimely. 
Contention t h a t  p r o t e s t e r  d id  no t  have s u f f i c i e n t  
information t o  c o n s t i t u t e  b a s i s  f o r  p r o t e s t  aga ins t  
a l l eged  c o n f l i c t  of i n t e r e s t  u n t i l  r e s u l t s  of evalua- 
t i o n  were known i s  incons i s t en t  wi th  p r o t e s t e r ' s  
a s s e r t i o n  t h a t  i t  knew of and p ro te s t ed  a l l eged  con- 
f l i c t  during t h e  course of t h e  procurement. 

B-213723 June 26, 1984 84-1 CPD 668 
BIDS--INVITATIC" FOR BIDS--CLAUSES-- LIQUIDATED DA.MAGES-- LEGALITY 

P r o t e s t  aga ins t  l i q u i d a t e d  damages c l ause  r equ i r e s  
showing by p r o t e s t e r  that t h e r e  i s  no p o s s i b l e  rela- 
t i onsh ip  between damage rate being p ro te s t ed  and 
l o s s e s  i n  contemplation a t  t h e  time the  con t r ac t  is  
i n i t i a t e d .  
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E-Z3-723 I June 26, 2984 84-2 G?R 668 - Con. 
BIDS-- INVITATION FOR BIDS--SPECIFICATIONS--EESTRJCTZfl-- 
BURDEIV OF PROVING UNDUE RESTRICTION 

Protester alleging that specifications overly 
restrict number of vehicles to be used t o  perform 
contract has burden of proof to show that the limita- 
tion and agency determination of needs are clearly un- 
reasonable. Burden is not met where restriction 
is not as limited as protester asserts and protester 
has not demonstrated that performance is not possible 
with number of vehicles required, 

CONTRACTS--LABOR STIPULATIOIVS--SERVICE CONTRACT ACT OF 1965-- 
K N I M U M  WAGE, ETC. DETERMINATION-- PROSPECTIVE WAGE RATE 
INCREASES--CEILING PROVISION 

Ceiling provision in escalation clause providing 
for prices to be adjusted at the beginning of each 
option period to reflect changes in Service Contract 
Act determinations constitutes a reasonable exercise 
of procuring activity authority. Agency may properly 
allocate risk of possible l o s s  due to excessive labor 
cost increases on contractor. 

CONTRACTS--LABOR STIPULATIONS--SERVICE CONTRACT ACT OF 2965-- 
M I N I M U M  WAGE, ETC. DETERMINATIONS-- REVIEW AUTHORITY 

Inclusion of two wage rate determinations allegedly 
for the same labor category is not subject to 
GAO or court review; a challenge to such a Service 
Contract Act wage determination must be processed 
through the administrative procedures established by 
the Department of Labor. 

B-224829 June 26, 1984 84-2 CPD 669 
CONTRACTORS--RESPONSIBILITY--DETE~YINATION--REVIEW BY GAO-- 
A F F I M T I V E  FINDING ACCEPTED 

GAO will not review an affirmative determination of 
responsibility except in limited circumstances not 
present here. 
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8-214829 June 26, 2989 84-1 ClpD 669 - Con. 
CONTRACTS--FEDERAL SUPPLY S C ~ ~ D U L E - - S ~ ~ C ~ ~ I C A T I O N $ - -  
M Z N I M J M  NEEDS REQUIREWNT--ADMFNJSTRATWE DETERMINATION 

Commercial i t e m  d e s c r i p t i o n  i n  s o l i c i t a t i o n  covering 
Federal  Supply Schedule requirement f o r  exit s i g n s  
does no t  have t o  have a ca t a log  number f o r  each arrow 
d i r e c t i o n  ind ica t ed  on s i g n  s i n c e  a c t i v i t y  order ing  
s i g n  from schedule  need only i n d i c a t e  t h e  d i r e c t i o n  
of t h e  arrow, i f  any, on i t s  order .  

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN Y’O 
PROTESTER 

P r o t e s t  t h a t  Buy American Act w a s  improperly appl ied  
t o  b i d  i s  untimely s i n c e  i t  w a s  no t  f i l e d  wi th  GAO 
w i t h i n  10 working days a f t e r  p r o t e s t e r  w a s  n o t i f i e d  
t h a t  a c t  would be appl ied  t o  i t s  bid.  

B-215010 June 26, 1984 84-1 CPD 671 
CONTRACTS--PROTESTS--ISSUZS IN LITIGATION 

P r o t e s t  i s  dismissed where t h e  material  i s s u e s  
are before  a cour t  of competent j u r i s d i c t i o n ,  jud i -  
c i a l  r e l i e f  pending a dec i s ion  by t h i s  Off ice  has  no t  
been r eques t ed ,  and the  cour t  has  n o t  expressed 
interest  i n  rece iv ing  GAO’S views. 

B-225051.2 June 26, 1984 84-1 CPD 672 
CONTRACTS-- PROY’ESTS-- GENERAL ACCOUIJTING OFFICE PROCEDURES-- 
TINELINESS OF PROTEST--ADVERSE AGEA‘CY ACTION EFFECT 

Where p r o t e s t e r  conveys i n  d e t a i l  t o  t h e  con t r ac t ing  
o f f i c e r  i t s  concern t h a t  t h e  s p e c i f i c a t i o n s  are inade- 
qua te  and i t s  b e l i e f  t h a t  t h e  s o l i c i t a t i o n  should be 
c l a r i f i e d ,  t h e  agency response t o  t h i s  communication, 
denying p r o t e s t e r ’ s  a l l e g a t i o n s  concerning the  s p e c i f i -  
ca t ions ,  is  considered i n i t i a l  adyerse agency ac t ion .  
P r o t e s t  f i l e d  wi th  GAO more than LO working days a f t e r  
r e c e i p t  of t h i s  i n i t i a l  adverse agency a c t i o n  i s  untimely. 

131 



B-215134.2, 23-215234.3 June 26, J98fF 8 4 4  CpP 6?3 
BIDDERS--QUAL~F~CATIONS-- LICENSE REQUrREmNT--STAJ'E, E X .  
G'ERTIFICATJOiVS 

Where solicitation does not require bidder to have a 
specific license, allegation that federal government 
could become knowing and active partlcipant in v3ola- 
tion of state law when successful bidder does not pos- 
sess the necessary state operating authority is without 
merit since awardee is independent contractor and award- 
ee, not federal government, is responsible for its conduct. 

B-225479 June 26, 1984 84-1 CPD 674 
CONTRACTS--GRANT-FUNDED PROCUREMENTS--PROTEST TIMFtLINESS 

A complaint concerning the award of a contract under 
a federal grant is not filed within a reasonable time 
where the complaint is filed 2 months after an agency's 
adverse decision on a complaint initially filed with 
the grantor agency. 

B-213027 June 27, 1984 84-1 CPD 675 
CONTRACII'ORS--RESPONSIBILITY--DETE~INATrON--DEFINITI~ 
RESPONSIBILITY CRITERIA--WHAil' CONSTITUTES 

Wnere solicitation for installing government- 
furnished smoke detectors requires that a handling per- 
mit be submitted to the contracting officer's 
representative at the pre-construction conference, 
requirement is not a definitive criterion of responsi- 
bility since it is not a prerequisite to award but 
must be satisfied by the contractor after award but 
prior to performance. Since contracting officer's 
affirmative determination of low offeror's responsi- 
bility did not involve a definitive criterion, and 
there has been no showing of fraud or bad faith on the 
part of procuring officials, GAO dismisses the protest. 

B-214467 June 27, 1984 84-1 CPD 677 
BIDS--RESPONSIVENESS--EXCZPTIONS TAf lN TO INVITATION TEMS-- 
DELIYERY PROVISZONS 

Bid offering performance perlod of 60 days was properly 
rejected as nonresponsive, even though the invitation 
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contains seegingly conflictAng p x s ~ i s i a n s  subject; EO 
two i n t e r p r e t a t i o n s  regarding t h e  l e n g t h  of the 
requi red  per iod ,  s i n c e  60 days exceeds t h e  requi red  per- 
formance per iod  under e i t h e r  i n t e r p r e t a t i o n .  

B-224467 June 27, 1984 84-1 CPD 677 
ESTOPPEL--AGAINST GOVTRNMENT- - NOT ESTABL.TSBED--PRIOR ERROPJEOTE 
ADVICE, CONTRACTS ACTIONS, ETC. 

Erroneous practices of con t r ac t ing  personnel  i n  p r i o r  
procurements do no t  e s top  t h e  con t r ac t ing  agency from 
r e j e c t i n g  a b i d  where requi red  t o  do so  by l a w .  

B-224945 June 27, 1 9 8 4  84-1 CPD 678 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS 

GAO dismisses  p r o t e s t  where agency adv i ses  t h a t  i t  
has  not  y e t  decided t o  conduct t r a i n i n g  course,  
which i s  sub jec t  of p r o t e s t ,  o r  whether t o  o b t a i n  
i t  though c o n t r a c t  even i f  it is  t o  be given. 
absence of an "award" o r  "proposed award'' of a 
c o n t r a c t ,  p r o t e s t  i s  premature. 

I n  t h e  

B-225068 June 27, 1984 84-1 CPD 679 
CONTRACTS-- PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-- 
PROTESTER NOT I N  LINE FOR AWARD 

P r o t e s t  of proposed award under a s o l i c i t a t i o n  i s  
rendered academic by agency's subsequent r e j e c t i o n  
of t h e  b i d  submitted by t h e  proposed awardee. 

B-215309 June 27, 1984 84-1 CPD 680 
CONTRACTS-- GRANT-FUNDED PROCUREMENTS--COURT ACTION-- 
COMPLAINT, ETC. DISMISSED 

When material i s s u e s  involved i n  a complaint con- 
cerning a procurement by a f e d e r a l  g ran tee  are a l s o  
before  a state cour t ,  and t h e  cour t ,  and t h e  cour t  
has  not  expressed an  i n t e r e s t  i n  GAO'S opinion,  
GAO w i l l  d ismiss  t h e  complaint. 
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B-215350 JUTM 2?, 1984 84-1 C P ,  
SMALL BUSIYESS ADMXNJSTR4TION-- CONTRACTS--COflYRA,CTZNG VIJ'h! 

COLVTRA CTOR ELIGIBILITY-- OPTIONS 
OTHER GOVERNMENT AGENICES--PROCUREMENT UNDER 8 (a) PBOGW-- 

Where contract award is made under section 8(a) of the 
Small Business Act to a firm whose 8(a) eligibility will 
expire shortly after contract award, contract may be ex- 
tended through the exercise of options, although not as 
.8(a) contract, so long as the contracting agency complies 
with the regulations governing the exercise of options. 

B-225387 June 27, 1984 84-1 CPD 681 
CONTRACTS--SMALL BUSINESS COiVCERiVS--AWARDS--RESPONSIBILITY 
DETERMINATION--NOIVRESPONSIBILITY FINDING-CERTIFICATE OF 
COMPETENCY REQUIREMENT 

Since the Small Business Administration (SBA) 
is empowered to determine conclusively the respon- 
sibility of a small business, GAO will not review a 
contracting officer's determination that a small 
buisness is nonresponsible where SBA has affirmed 
that determination by refusing to issue a certifi- 
cate of competency. 

CONTRACTS--SM LL BUSINESS CONCERNS-- A WARDS- - SMALL BUSINESS 
ADMINISTRATION 'S AUTHORITY-- CERTIFICATE OF COiWETENCY-- 
CONCLUSIVENESS 

GAO will not review the Small Business Admini- 
stration's (SBA) refusal to issue a certificate 
of competency in the absence of a showing that 
SBA acted fraudulently or in bad faith. 

B-215392 June 27, 1984 84-1 CPD 682 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELIIL'ESS OF PROTEST--DATE RZlSJS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest concerning rejection of proposal filed with 
GAO more than 10 working days after protester received 
written notice from the agency of the basis for rejec- 
tion is untimely and not for consideration on the 
merits. 
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E-215.406 June 27, 1 9 8 4  84-3 CPD 683 
CONTMCTS-- PROTESTS-- GENERAL ACCOUNTIhlG OFFICE PROCEPUI?ES-- 
TIMELINESS OF PROTEFT--DATE BASIS OF PROTEST M'DE KNOWfl TO 
PROTESTER 

P r o t e s t  t h a t  f i r m  was denied oppor tuni ty  t o  compete 
i n  s m a l l  purchase procurement, f i l e d  wi th  GAO more 
than 10  working days a f t e r  p r o t e s t e r  received n o t i f i -  
c a t i o n  of award t o  another  f i rm,  is  untimely and n o t  
f o r  cons idera t ion  on t h e  m e r i t s .  

B-215487 June 27, 1984 84-1 CPD 684 
GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS-- 
NON-APPROPRIATED FUND ACTIVITIES 

Procurement by t h e  Ci ty  of North Myrtle Beach, 
South Carol ina using funds borrowed from t h e  
Farmers Home Adminis t ra t ion i s  n e i t h e r  a f e d e r a l  
procurement nor a procurement involving f e d e r a l  
g r a n t  funds,  and t h e r e f o r e  p r o t e s t  of t h a t  procure- 
ment is  not  reviewable by GAO. 

B-213245.3 June 28, 1984 84-1 CPD 685 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

P r i o r  dec i s ion  i s  af f i rmed on r eques t  f o r  reconsi-  
d e r a t i o n  where cons idera t ion  of f a c t  which w a s  
erroneously s t a t e d  i n  i n i t i a l  dec i s ion  does no t  
provide a b a s i s  t o  r eve r se  t h a t  dec is ion .  

B-213344 June 28, 1989 84-1 CPD 686 
COiVTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-- 
COMPETITIVE RANGE INCLUSION--NOT SAME AS AWARD 

Inc lus ion  of i n i t i a l  t echn ica l  proposal  i n  corn- 
p e t i t i y e  range does no t  n e c e s s a r i l y  e s t a b l i s h  that 
proposal  was t echn ica l ly  acceptab le ,  s i n c e  agency may 
proper ly  inc lude  proposa ls  t h a t  may become accept- 
a b l e  through d iscuss ions .  Subsequent r e j e c t i o n  of 
proposal  as t e c h n i c a l l y  unacceptable because b e s t  and 
f i n a l  o f f e r  dfd no t  cure  d e f t c i e n c i e s  poin ted  out  t o  
o f f e r o r  i s  upheld when p r o t e s t e r  has  n o t  d t sputed  
t echn ica l  ranklng o r  agency's commentary concerning 
p r o t e s t e r ' s  de f i c i enc ie s .  
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B-2l3344 June 28, -1984 84-1 CPD 686 - CQn. 
CONTR4,CTS--NEGOTIATION--OFFERS OR PROPOSALS--PREPRRATION-- 
COSTS--DENIED 

Claim for proposal preparation costs is denied where 
government was not arbitrary in rejecting proposal. 

B-213408.2 June 28, 1984 84-1 CPD 687 
GENERAL ACCOUNTING OFFTCE--RECOiWENDATI'ONS--CONTRACTS-- 
TERMINATION- - ERRONEOUS AWARD--A WARD 1'0 PROTESTER I F  OTHERWISE 
ELIGIBLE 

Request to withdraw recommendation that agency 
terminate an improperly awarded contract is denied 
where termination costs will not be substantial and 
agency has no t  provided any other reason which would 
justify not terminating the contract. 

B-223739 June 28, 1984 84-1 CPD 688 
BIDS--RESPONSIVENESS--BRAND NAME OR EQUAL PROCUREMENT 

Bid proposing equal product in response to brand 
name or equal solicitation is nonresponsive because 
it failed to include sufficient descriptive data 
to establish that product met one of the salient 
characteristics specified in the solicitation. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST IADE KNOWN !l'O 
PROTESTER 

Protest which is not filed within 10 working days 
after protester knew of its basis for protest is 
untimely under 4 C.F.R. 21 .2 (b ) (2 )  and will not be 
considered. 

CON!7'RACTS- - PROTESTS-- MOOT, ACADEMIC, ETC. QUESTIONS-- 
PROTESTER NOT I N  LINE FOR AWARD 

GAO need not consider whether procuring actiyity 
incorrectly rejected protester's bid for faflure 
to acknowledge an amendment where bid was otherwise 
nonresponsive. 
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8-214946.2 June 28, 1984 84-1 CPP 689 
CONTRACTS--PROTBSTS--GENER4L ACCOUNT.liVG OFFICE PROCEDURE$-- 
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

P r o t e s t e r  reques t ing  recons idera t fon  of a GAO 
dec is ion  must p re sen t  a d e t a i l e d  s ta tement  of t h e  
f a c t u a l  and l e g a l  grounds warrant ing reversal o r  
modi f ica t ion  and spec i fy  any e r r o r s  of l a w  o r  
information no t  prev ious ly  considered. 
enclosed wi th  a reques t  f o r  recons idera t ion  pre-date 
t h e  p r o t e s t  and r e f l e c t  only a c t i o n s  t h a t  t h e  pro- 
tester i n i t i a l l y  complained of and t h a t  GAO a l ready  
has  found proper ,  t h e  reques t  f o r  r econs ide ra t ion  w i l l  
be denied. 

When documents 

B-215019 June 28, 1984 84-1 CPD 690 
B€DS--LATE--MISHANDLING DETERMINATION--BIDS RECEIVED AT ONE 
PLACE FOR DELIVERY YO ANOTHER PLACE 

Bid de l ivered  by Express Mail 4 hours  before  b i d  
opening t o  agency's main pos t  o f f i c e ,  r a t h e r  than  
t o  t h e  b id  opening room t o  which i t  w a s  addressed,  
bu t  i n  a n  envelope n o t  i d e n t i f i e d  as conta in ing  a 
b i d  as requi red  by t h e  s o l i c i t a t i o n ,  w a s  p roper ly  
r e j e c t e d  when i t  a r r i v e d  la te  a t  t h e  b id  opening room 
because improper government handl ing w a s  no t  t h e  
paramount cause of t h e  la te  r e c e i p t .  

B-215036 June 28, 1984 84-1 CPD 691 
BIDS--MISTAKES--CORRECTION-- INTENDED BJD PRICE--ESTABLISHED 
IN BID 

Where discrepancy between minimum adve r t i s ed  rate 
f o r  p a r t i c u l a r  spec ie s  of sawlogs and rate a c t u a l l y  
b i d  i s  c l e a r l y  neg l ig ib l e ,  b i d  i s  responsive and 
p r i c i n g  d e f e c t  may be cor rec ted  as minor informal i ty .  

B-215482 June 28, 1984 84-1 CPD 692 
CONT'CTS--LABOR SURPLUS AREAS--EY4LUATJON PREFERENCE-- 
ELIGIBILITY OF BIDDER--PLACE OF SUBSTANTIAL PERFORMANCE-- 
IdOT AN LSA AT TIME OF BID OPENJNG 
Bid which des igna te s  a p l a c e  of performance t h a t  
does n o t  appear on t h e  Department of Labor 's  pub- 
l i s h e d  l i s t  of l abor  su rp lus  areas (LSA) on t h e  
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date of bid.opening is not eligible fox LSA eyalua- 
tion preference set forth in IFB. Bidder which 
submits bid that does not qualify EOT LSA prefer- 
ence at bid opening cannot substitute a current 
LSA for its proposed non-LSA and thus become eli- 
gible for evaluation preference. B-185632, Apr. 21, 1976, 
distinguished. 

B-212499.2 June 29, 198# 84-1 CPD 694 
CONTR4CTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATIOIf-- 
EVALUATORS--BIAS ALLEGED 

Protest that awardee benefited from favorable 
treatment in the evaluation of its proposal because 
employees of awardee were ex-employees of contract- 
ing agency is denied where protester has not shown, 
and record contains no evidence of, "hard facts" 
showing actual bias. 

B-212786, B-232955 June 29, 1984 84-1 CPD 
TRANSPORTATION--RATES--TARIFFS--INCORPORA!LION BY REFERENCE 

A common carrier may incorporate by reference into 
a government rate tender additional transportation 
services and charges published in other tariffs or 
tenders. However, the government will not pay for 
services where the carrier has not shown that the 
service is additional to ones already available under 
the basic government tender or under GBL contract of 
carriage, or that the service has been performed. 

8-223000 JU?M 23* 1984 84-2 CpD 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--RESTRICTIVE-- 
UNDUE RESTRICTION--DESIGN SPECIFICATIONS 

Protest against specifications restricting pro- 
curement of heating boilers to three-pass wet-back 
boilers, thereby excluding protester's four-pass 
dry-back boilers, is sustained since agency has not 
established prima facie case that the restriction was 
reasonably related to its minimum needs. 
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B-2199.79 JLLW 29, 1934 84-1 CPD 695 
BZDS--TIE--PROCEDURE ,FOR RESOLVIA'G 

Where b idders  who submztted i d e n t e c a l  low b i d s  
remain equa l ly  e l i g f b l e  f o r  award a f t e r  t h e  agency' s 
cons ide ra t ion  of a l l  proper  f a c t o r s ,  t h e  t fe  may 
be reso lved  by drawing l o t s  t o  determine t h e  suc- 
c e s s f u l  bidder.  

CONTRACTS-- PROTESTS-- GENERAL ACCOUNTING OFFICE PROCEDURES-- 
TIMELIA'ESS OF PROTEST--SOLICITATION IMPRUPRIETIES--APP+WENY 
PRIOR TO B I D  OPENING/CLOSING DATE FOR PROPOSALS 

P r o t e s t s  a l l e g i n g  d e f i c i e n c i e s  i n  an  invi- 
t a t i o n  f o r  b i d s  apparent  p r i o r  t o  b i d  opening 
must be  f i l e d  wi th  e i t h e r  t h e  con t r ac t ing  agency 
o r  GAO be fo re  t h e  t i m e  set f o r  opening b i d s  i n  o rde r  t o  
be t imely . 

B-214987 June 29, 1984 84-1 CPD 696 
CONTRACTS-- PROTESTS--MOOT, ACADKMIC, ETC. QUESTIONS-- 
SOLICITATION CANCELED 

Where r e q u i s i t i o n  f o r  equipment is canceled,  
p r o t e s t  a g a i n s t  s p e c i f i c a t i o n s  i s  academic and 
w i l l  no t  be considered. 

B-214990 June 29, 1984 84-1 CPD 697 
SMALL BUSINESS ADMINISTRAY'ION--COA'TRACTS--CONTRACTING WITH 
OTHER GOVERNMENT AGENCIES-- PROCUREMEIfT UifDER 8 (a) PROGRAM-- 
AWARD VALIDITY--REVIEW BY GAO 

Se lec t ion  of con t r ac to r  for award under s e c t i o n  
8(a) of t h e  S m a l l  bus iness  A c t  is wi th in  t h e  d is -  
c r e t i o n  of t h e  con t r ac t ing  agency and t h e  S m a l l  
Business Adminis t ra t ion and w i l l  not be quest ioned 
absent  a showing of f r aud  o r  bad f a i t h  on the  p a r t  
of government o f f i c i a l s  o r  a l l e g a t i o n s  t h a t  SBA 
r egu la t ions  haye been v io l a t ed .  
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Tffeect'-on responsih<ZCty 3-214093 flay 25.. . 87 

State, etc.  
cer t i f f ca t ions  3-215052 Vay 23...  83 

B-f;'15134 Jau?! 23... 84 
E-225134.2) 
B-215234.3) <Tune 26. . 132 

i 



I??PE.Y 
BI.VDERt9 - Con. 

@mlC;c?:cations - Con. 

.4dmCni.L; tra t i ve  
determyha t ion 7-21 336.3 

Gv?cznu fczctiLTer or dealer 

Lahor Department 
rev?:ec, B _- 2 1 Q .?2 4 

3-21 5f?W 
B-215176 

Time for su;t,m.l:ssio~~ 0.P 
<nformat?'on R-- ? 1 32 P S 

Preacnrr! surveys 
Adequacy 
.Je*erm.l:nations E-21 31 7 3  

ResponsiEility V ,  - hid responsiveness 
.Tnfomation 3-21 351 8 

T'nsuccess fui! 
/In t icipa ted prof?:ts F-2132.34 ,J 

B-2132,Q4.2) 

.4p. 17.. . 25 

vcy 23...  83 

?q 23.. . 85 
?fay 22... 82 

APT. 2... 1 

A p r .  E . . .  7 

A p r .  Z . . ,  1 

BIDS 
Ambiguous 

%IO possible i n t  erpre t a t  ions 
Clarification prejudicial t o  other h i d e r s  

,?ejection of bid B-213401 A p r .  24... 44 

Collus?:ve bidding 
.4lZegations unsupported by 
evidence 3-21 4034 !day 2.. . 58 

Compet?tive system 
Foreign contractors B-215129 ?lay 24. .. 35 

Government m e d  equipment, f a c i l i t i e s ,  etc. 
Contracts t o  operate Government 
f a c i  Zi t f e s  B-2137?6) 

B-22381 !?I May 9. . . 65 
R-224.91s Vau 29.. . 89 

ii 



I.7?D.l?X 
Ems - con. 

Cor?pet?:$ive system - Con. 
qestr5etions on competi.t$on 

?ro&ibition B-215110 Vag 26,.. 86 

Eva1 ua t&m 
costs 
?Jm equipment 

Depreciation schedu l e  B-212220.2 Yay 30.. . 92 

Escoxnt provisions 
Propr?'ety of e m  Zvation B-213295.2 WUJ I , . .  49 

On Ea& other than ?:n ;nuitatton 
Proprie t,u B-222220.2 Pay 30.. . 93 

e t  a t .  A p r ,  24.., 41 
23-273667 cTune 12. . .  107 

8-21 2395.2 

_mec?mieaZ adequacy 
Administrative 
detemination s-210.911 

e t  a?. Ppr .  17.,, 21 
B-313473 June 25.. , 126 

I n o i t a t i m  for  bids 
AntF<guous 

IGnorit? hi,<ng goa Z s B-213518 Apr* 6... 7 

hnendnents 
Fa<lure t o  acknowtedp 

a i d  responsive B-215462 June 25.. , 128 

?dateriaZity determination B-223595 A p r ,  23.. , 37 

Late mee ip t  
Bidder's risk 

Came Z lation 
Ayter Eid oyening 

Cove  Z Z?:ng reasons only 

B-2223P5.2 
e t  aZ, A p r .  24... 41 

3-212882 ) 
3-212882.2) L p r .  In... 14 

iii 



IFIDEX 
BIDS - COX. 

Invi tat ion f o r  bids - Con, 
Cancellation - Con, 

After bid opening - Con. 
Defective soZicitation 

Justij"icat&m 
Inaccurate 
specifications 

M i n i m  needs 
reassessment 

Not required, warranted, 
etc.  

CZauses 
Liqui.dated damages 

Lega Z it LJ 

Specifications 
Adequacy 

Brand name o r  equa2 
Salient characteristics 

Con f orma h i  Z 7: ty 
requirement 

Fdinim needs requZrement 

3-210911, 
et aZ Apr. 17., .  22 

B-213059 flay 22... 74 

B-213068 A p r .  23. . e 36 

3-209543.2 Apr .  19.. .  32 

3-21 3723 

B-213574 

B-210.911, 
e t  cZ. 

Administrat ive  -determinution 
Reas onab Z m e s s  3-21 091 I, 

e t  aZ. 
B-211.407 
B-22 2220 2 
B-213323 
3-214180 
B-2251 I O  

Qua Zified products 
Listing 

RemovaZ from Zfst 8-22 3581 ,J 
B-223668 

June 26...  129 

Apr. 19,,, 33 

P p r .  17... 22 

Avr. 17... 22 
A2r. 19. . .  32 
Yay 317... 93 
June 1 2 , . ,  106 
F4ay 18... 69 
Vay 24. , , 86 

J!ay 9.. . 63 

i V  



IPJDEX 
BIDS - Con. 

Invitation for  bids - Con. 
Specifications - Con. 

Restrictive 

Burden o f  prov<ng undue 
restr ic t ion 

GOCO v .  COCO hasis .- 

U d u e  restr ic t ion 
DesZgn specifications 

Tests 
L i f e  cycle cost 

B-212926 ) 
B-212.Q26.2) A p r .  2. 1 

5-21 3723 June 26.. . 130 

B-213796) 
B-213810 Vag 9.. . 65 
B-214.915 ?fag 29, . .  90 

B-213#!?00 JUKB 2.Q. , . 138 

B-212395.2 
e t  aZ. Jnr. %?... 41 

Late 
P ccew tame  

~ e i q  aue t o  improper Government 
uet.l:m. B-213257.2) 

B-213257.3) Apr. 24... 4.3 

1nvitat;on mailing requirements 
B-213145 ) floncomp 1 iance 
B-213145.2) Apr. 24.. . 43 

?.!ishandling determination 
Bids recezued a t  one place for delivery 
t o  another place E-223145 ) 

B-213145.2) Apr. 24.a. 43 
B-215019 June 28.. . 137 

Registered mail 
"Five-day mZe r' 3-214041 Apr. 17... 27 

B-224865 @r. 23... 38 

Telegraphic modificati.ons 
ikZay due t o  hestern Un{on P-214860 Yay I . .  . 53 



V<.s & s 
Correction 

After P ~ C ?  opening 
Ru Ze B- 21 52 74 

Aut hori  t v  3-21 3485 

Denial 
fieceptance t3.f coztract a t  
?:nit?:aZ bid price B-214963 

Evidence of error 
VorPs hee t s  5-21 3080 

R-214124 

Intended bid przce 
FstaFZishsd in Fir! R-214449 

R-215P36 

BstabZishent Peqziirec? R-223239 

June S... 98 

June ll... 105 

Apr. 18.. .  31 

June ll . . .  104 

June 5.. . 98 
&ne 28.. , 137 

Lot, E% displacement B-21 OR1 8.3) 

B-215274 June ll... 105 
B-212173 I Apr.  25, , .  46 

Frejudic~~aZ t o  other 
bidders P-213894 June 14. . . 2 0.9 

Intended bid price uncertainty 
Comect?:on inconsistent w i t h  competitive 
bidding system B-214063 June 12 . .  . 104 

Unit price v ,  mtension differences 
Administr&ive correction B-213495 P p r .  18, . . 31 

V i  t W r m  Z 
Evidence o f  error 

Degree of proof less than ;“or 
correct<on B-214224 ? a y  l... 52 

V i  



IA7!lEX 
BIDS - Cor, 

fl4ultGyertr 
/.llt;ernate basis 

Preparation 
costs 

!Joncornpen.sahle 
Invitation properly 
canceled 

Protester not ZOZJ hxdder 

.?ecovsry 

Prices 
Below cost 

Not Easis for precluding 
a7,md 

Qualified 
B i d  nonresponsive 

Responsiveness 
Brand name or equal 
procurement 

B-212385.4) 
8-212385.5) c.Tune 18, .  , 1 1 2  

B-222385.4) 
B-212385.5) June 18.. , 112 

B-222882 I 
B-222882.2) AyP. 10.. . 14 

B-2232.94 ) 
B-2132(14.2) A p r .  2.. , 1 
8-213473 ~ T X T W  25,..  126 

B-213295 Yay l... 50 

B-212775.3 Ppr .  9.,. 16' 
5-213401.2 *TWW 19,,, 117 

B-214850 
B-815035 
5-21 5291 

B-213900 

B-213473 
B-213504 
B-223739 

Apr. l a . . .  31 
June 21.. . 123 
June 1.9... 120 

Yay 22.. . 76 

June 25... 127 
June 25.. . 127 
June 28. . ,  13d 

V i i  



Ifi?l?EX 
BIDS - COX. 

?esponsiveness - Con. 
vescriptive Ziteratare 

Adequacy B-213134 

Indication that item offered fa7:led t o  
meet specifications B-213255 

D&emination 
&. basis of h id  as suhmitted a t  
bid opening B-215236 

Exceptions taken t o  invi tat ion terms 
Delivery provisions B-2141 IO 

B-2142 21 
B-224467 

Small business 
requirements B-215236 

Failure t o  furnish something 
required R-214O31 

B-224169 

Bid signature B-214928 

Desc~:p t i v e  2 < terature B-213295 

Inf  omnation 
Small business concerns 

End product 
contrikution B-223329 

Vay 14... 66 

A p .  l?... 24 

June 5... 100 

A p r .  25... 48 
A p r .  17... 28 
June 27... 132 

June S... I O U  

June 18... 115 
Apr. 24:.. 45 

A p r .  23... 38 

Vay I . . .  50 

June l . , .  94 

Standard representations and cert i f icat ions 
Waiver 

As minor i n f o m a Z i t y  B-214354 June 14.. . 110 
Nonresponsive aZtemative bid 

Effect on conforming base bid or other 
alternatives 8-213180 May 2... 56 

V i i i  



I:J?DZZ 
BIgS - Con. 

?esponsiueness - Con. 
Offer of co,pliance a f ter  Eid opening 

Acceptance not atrt4or;zed B-213255 6 p r .  17... 24 
S-214931 June 18. .  . 115 

Resnonsiveness v. hidder - 
responsibility ~ 1 2 3 ~  ) 

R-212394.3) June 18... 111 

p??escr&ptiue 1 it era tare 
requirement B-213255 P?P.  17..  . 24 

SmpZe rep?:rement 8-213423 Apr. l o , , .  15 
E-2235.91 ATP. 17..  . 27 

Sbl?:citation requfrenents not satis$?:ed 
Cerf;i f ieation, registration, e tc  . of parts 
e t c ,  3-213579 Ppr .  P.,. 13 

Confomah?:litg of  ep.l:pment, 
etc.  offered B-213294 I 

B-213294,2) .@p. 2.. , 2 
3-213295 ?' -a?/ 2 . .  . 50 
E-213677 ?au 22... 75 
3-214095 A?;. 16.. . 19 

,Colicitation requirements satisf5ed 
Offered Froducts on 
qualCpkd products 2 -Is t B-213581) 

B-913658 !?a2 9 . . .  64 

Tie 
Procedure ;for resoZving F-214979 June 29... 139 

Transfers 
Propr?:e t g  R-212386.41 

3-212.38S. 51 eJune 18.. . 112 



I?K?EX 
BDs'? -. COR. 

71nhaZanced - Con. 
Propr?:e% of  ur,hzIame -- Con. 

'?!at~ematicaZZy un5aZanced bids" - Con. 
F??m t const { t u t  e8 I?-81 32 97 

F-215035 

3-214E58 

Dower o f  attorney a u t k r i t y  B-224408 

Requimmmt  
A dministra t i ve  
detemination E-21 241 6 

CLA.1 5 
priority 

?"axes v .  -. coqvt ing  cZa?'.rns '?-224?05 
3-214985 

s- 213784 

! p r ,  23.. . 36 
June 21. .  . 123 

Apr .  l o . , .  IF 

Apr.  9.. . 13 

Vay l?9, .. 88 

A p r .  24,. .  44 

?ay 2.0.. , 88 

P p .  S... 5 

X 



R-22336'3 
R-213501) 
R-21.7CE8 
9-21 3 P N  
E-21 401 1 
3-21 4034 
B-224469 
3-22 4829 
B-214,908 
Q-214 02 8 
B-214924 
B-224,052 
3-22 51 36 
B-2151 S8 
B-225282 

?pr. 17. . .  25 

"ay !?.., 64 
A F r .  24... 44 
" b y  2P,.. 88 
Flay 2.. . 58 

June  26.. . 139 

.'tag 22, .  . 7Q 
Vag 23.. , 83 
June  5 . . .  39 
?June 5 , , .  99 
?lay 31..,  94 
Xay 29 , . ,  P I  

P.pr.  5.. I 5 

A p F .  24.. , 4s 

XC 



B- 2 1 3 6‘45 

Compekitive q s t e m  
Cow@ t i t i v  e advantage 

!lot resulting ,from unfair 
Government action 3-21 3574 

Qr.  1 7 , . .  23  

a;: 39.. . ’72 .C 

June I ,? . , .  107 

.Tune 5,  , . .OF: 

ADF. 17... 20 

?nr.  12.., 33 

x i i  



Spec i,fi.cat:i.ons 
:4inimwn needs repfrement 

4dministrativs 
determination B-214829 

13-21 4854 

?rant- funded procurenents 
B ids  

Costs ?:n hid 
Ifvder s t a  t E? R-2129.Q4 

C'on?petit?:ve system 
Comr?Ziance 19-21 2 P P l  

73-21 351 8 

Contractors 
,pespons i??: Z i t  y 
determim tion . B-2136CI 

cTune 19. , .  11.5, 

June 26.. . 131 
June 19...  219 

%!y 22. . . 73 

22. , . 73 

?Tme 12. . .  108 

h r .  l ? . . .  23 
&r. 5 . . .  7 

P p r .  17... 24 

x i i i  



IJJDFX 
CONTRACTS - Con. 

Court action 
Grant-funded procurements - Con. 

Complaint, e tc .  d.i:smissed B-213823 
B-215309 

Vinority business entepppise goaZ 
Award preference 

Failure t o  cruaZif;g a t  hid opening 
STAT. sequent qua 1 <?<cation 
not permi-ttsd 3-21 9539 

Protest t-fmetiness R-2126F6 
R-215479 

Protests 
Interested I;art?y requirement 

foten-l;ki! subcontractors 9-212F66 

,Snecificat<ons 
%nimwn needs requ7:rement 

Administrative dm!mwivnz&ion 
Reasonableness 23-21 2997 

A p r .  e... 8 
June 27... 133 

Apr. 1 7 , . .  23 

Yav 22.  .. 73 
2 6 . .  , 132 

* f m g  2,. . 55 

In-house performnncs - 0. contracting out 
Cost corn?ar.l:son 3-212lP1.2 Apr. 17... 23 

Fh in i s t ra t t ve  appeal upEoLdin9 determinut?:on 
t o  perfom Zn-house 

ReasonahZeness of  a?peal 
determination 3-212017 Ppr .  3.. . 3 

8-213149 ?a? 2 4 .  .. 67 



IVDZZ 
COflTRP-CTS - COX. 

k ~ 3 o r  stipulations - Con. 
Service Corrtract Act of  1.W5 - COP. 

Bospective t m g P  rate fncrsnses 
?<ninult m g e ,  etc.  detemn<mt<on - Con. 

?e?:t$ny nrovGhn F-21379.3 

.?evfew aut ::or< ty 3- 21 3723 

Labor s q I u s  areas 
%s.i:tpat?’on 

3epartmmt of Labor 3-21 4 705 

Fva 1,m t ion  preference 
FZig iE i t? : t y  of Eidder 

Place of su!xtant=aZ performance 

3-21 5492 

B-,324032 

R- 21 1464 

3- 22 I7 00 

F-22429P 

P-22 3941 

B - 2 2  3356 

June 26.. . 130 

cTune 2R..  . 33” 

?June 11. . . 70.5 

June 28.. , 137 

June l a . . .  116 

PJune 7... 101 

A p ,  18.,. 28 

June S,,, 07 

Apr,  20... 34 

Moy 7.. . E l  

EvatimtCon of proposats 
+&proper 3-213872.2 Jtcne l... 95 

22, 



34 

TQiZtlre to solicit from 
a21 sourcec 3-21357ii "'h?! ?2.  . . 75 

I7?cmberz t con tractor 
C'o~pe t i t iue adum. t ay  e ?-213:946.4 'by 22..  . 74 

Pestrietfons 
Geogra+k ,?-.?13788 !yr.  4.. . 4 

Con.fZ.i:ef: 0.F teres  t pro h?:.l?i t 7:oiqs 
Status of of feror  "-21 3355 June 11. . . 104 

E'and carried 
Delay not due t o  (louemmerzt 
action 4-,213FM.2 wa!p 23.., 32 

?ejection propriety 
. ?~o~osn  2 sent by non-certtfied 

Offers or proposaZs 
Best m d  fGLai! 

Ai?d!it.z:omZ rou1Zris 

R-215388 June ll . . .  106 

3-21 3575 'day .?2... 75 

3-211048 ?p. 24.. . 3.0 

xu: 



ro  st rea z .ism 
?ensonableness B-208622.3Apr.27.. . 48 

B-220800 Apr.17.. . 21 
Wscussior, 7 : i f t ?  n 2 I o-f?e?roPs rsm?'.rement 

.Fzeeptions 
O f f e r s  not v i  t?Gn 
compt i t tve  range 8-2130.01 P p r .  45.. . 47 

'?fean.l:ngful'' dismAss?:on B -  2 2 3 2 2 7 . 2  June 2 5. . 1 2 5 
B-214011 May 2 9 . . .  21 

.+opr$e t ,y 3-213941 A p r .  SO.. . 34 
vux,uing degrees o f  discussZon 

Vhat eons ti tu  t e  P 
discuss?:on E-214299 JUMQ S... 98 

F m  Zun t ion 
AdrnGw%ration &seret?:on B- 21 341 7 Jpr . 9.  . . 12 

Cos t/techr,.l'.ea 2 
trade0 f fs L?-211PW. 2 Apr. 7 3 . .  . 36 

AlZe9at?:o?? of h?:as 
not susta?:r,ad B-223396 Apr. 7... 25 

B-213417 Apr.37.. . 1 2  
R-214034 "ay 2... 58 

r v i i  



I?I?EX 
CiY?TF’ACTS’ - Con. 

.n!euofiat<on - Con. 
Offers o r  yroposats - Con. 

EvaZuat<on - Con. 
?ovet.l:t$vc ranpe determination 

Improper 7-21 3Wl June 22.. . 123 
Compet?:t?’ve range exclusi.on 

.?casonui? 2 mess  B-203652.2) 
R-203fi52.3) June 18... 110 
B-2119P.2 P p r .  l l . . .  l e  
F-212.971 ?.fa!] 14.. . 86 
6’-213417 Ppr, 9... 12 
R-213878 Apr .  3,.. 4 

Compet7:tive range inc Zus?:on 
nlot same as a imd 

Reasimabteness 

Criteria 
&plication of 
cr i ter ia  

Evaluat<on documents 
F?xmq:nat<on by CAO 

Fvaluators 
.%as atteged 

%a 1 i,f.l:eat<ons 

Se 2 ec t ion  

Experience rating 

3-213366 June 28... 135 

R-221048 P p r ,  24... 39 

B-210756.2 1 . p ~ .  24.. . 38 
B-212852 ’Jay 2... 54 
E-212972 ?JCY 1 4 . .  . 6t: 
3-213991 Apr .  25.. . 47 
R-214032 eTv.ne 18... 116 

B-213227.2 cTune 25.. , 125 
R-213369 Vay I ,  .. 50 

B-212575.2 June 20.. . 120 
B-2117.90 Avr. 18... 29 
R-212499.2 June 29,.. 138 
B-213333 r3une 18.,. 114 

5-211790 Apr. 18.,. 29 

B-2129F2 A p r .  25. , 46 

x v i i i  



Il'?DEX 
CONTRACTS - Con. 

Negotiation -- Con. 
Offers or proposals - Con. 

EvaZuation - Con. 
Improper 

On Fasis other than 
i n  ?PP 

Information sufficiency 

,?-!e thod 
?Jot prejudicial 

Personnel availabil<ty 
Reasonableness 

Point rati.ng 
Significance of 
differences 

Price consideration 

Pelutive +nportunee 

f?easonable 

Safety record 

Subcontracting p l a n  

Ah in i s t ra t i ve  
detemninatZon 

Scope of GAO rev?:etJ 

B-213788 

B-211790 

B-212820 

5-213U91 

B-212820 

3-21 3691 

B-21432 1 

Ppr. P . . .  5 

Apr. 18... 29 

Apr. Lq.. .  1 0  

P p r .  25... 47 

A??. va. .. 1 0  

P p r .  2 P . , ,  45 

"a:! 29.. . 89 

5-213227.2 =Tune 25,.  . 125 
9-213691 kpr. 24.., 45 

B-213227.2 Zune 25.. . 126 

5-2117.90 A p r .  18.. . 29 
B-212PG2 -4pr. 25... 46 

~ - 2 i m n  A p r .  17.. . 21 

B-203652.21 
B-203652.3) June 28.. . 111 
B-211904 P p r .  23... 36 
R-212937.2 June lt?... 113 
R-213227.2 &me 25.. . 125 
B-213577 June 25.. . 127 
B-213878 A ~ F .  3... 4 



I?DE,Y 
CGE??ACTS - Con. 

Tegotiation - Con. 
9f fers  or proposals - Con. 

EvaZuation - Con. 
TecEnicaZ accevtafii Z i t y  - V .  responsibil<ty 
determination 3-2133.9F A F P .  17... 2f' 

Techn?:cal superiority 2. 
cost P-,?ld/739 tTwe 18.. .  116 

Sccouer:? 



Requests for TroposaZs 
A m ~ ~ U O z A ?  B-2133PF L p r .  17,.. 26 

Amendment 
After  evatuat<on of h i t i a l  pronosals 

rYot7:ce t o  offerors ou t sYe  
c o v e  kit$ve range P-d l l . ?Q2  A p r .  l l . . ,  If 

?QnJates of regulatqkn 
gouem$ng mren8nents F-.?!?8618.2) 

5-?1304R.2) APr .  3 3 . . .  35 

Brand %me 'br equal" procdxrs 
Contractor's proj?ts 
c lmse  3-?12158 P y .  25, . .  46 

Cancellation 
?easowa?7.e hawk 

fiban,ge? con&;t7:oxs, needs, 
etc. "-21 3872.2 June 1. . . OK I 

F-21.3242 +_r. 20... 34 
P-?14?.QS ?'a?:, 22.. . 79 

Conshwction 
nral advice 

xxi 



nJot overstated B-212625, 
et aZ. ?lp. %... 

IlhrarstateE 

Restrictioe 
Pgency &terminat?'on t o  U S R  Zess restrict**ve 
specif;ica tions 3-21498C ?!a?! ?... 

rhdue res t r ic t ion  not 
estaFlished zj-213122 1 

R-21312.?. 2) "by 2 5 .  

Cor?petttion ava7-4 lit?! R-211406 bpr.  24. " .  

Determination m,c! f<nd?:ngs 
Defective 

Pvapd - p r o p  i e  t g  3-212937.2 June 18.. . 
Detemxnation not t o  use 
' Scope of ?A0 reviev B-21504.4 !fay 25.., 

JustijYca t ion 
,%andardization, i n  te-rchangeah; l 7: t9 ,  
e tc .  B-211464 ?June 7... 

3-222937.2 <Tune 18. .  . 
xxii . 

49 
e3 
51 
57 
33 

42 

RF 
51 

87 

113. 

40 

113 

87 

1512 
114 



.Q-2?2775.3 P . . .  20 
3-21 3QC2. 2 June 1.0.. 11 7 
5-213473 June 25., . 127 

Protests 
$c?rn<n?: s t r a t  im  ~c t<on s 

fiw%k?e scoFe of pro te s t  
procedure 3-213433 A??. 6.a. F 

3-215375 June 12. .  . 108 



IVDEX 
PONTDACTS - Con, 

?retests - Con. 
I!Zlepations - Cox. 

Premature R-214915 "ky 7... E:! 
R-214220 A p r .  25... 48 
B-214310 A p r .  12...  18 

B-211048 AWP.  24... 40 
B-214036.2 !!c!~J 22.,. 77 
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